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In the Court of Appeals of the District of Columbia 


No. 2330. 

Petek G. Thomson, Appellant, 

vs. 

United States of America. 


a 





No. 27,23(1. Criminal. 

I x ited States of America 
vs. 

Peter (1. Thomson. 

United States of America, 

District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District of 
• . ,, ^ ^ ^ a. hington, in said District, at the times 

hereinafter mentioned, tlie following papers were filed and proceed¬ 
ings had in the ahove-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

April Term, A. D. 1910. 

Filed in open Court Get. 3, 1010. .1. R. Young, Clerk. 

District of Columbia, ss: 

.The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present : 

1 hat on the ninth day of June, in the year of our Lord one thou¬ 
sand nine hundred and nine, the Postmaster General of the United 
States advertised for proposals for the furnishing to the Postoftiee 
Department, during a term of four years, and beginning on the first 
day of January, in the year of our Lord one thousand nine hundred 
and ten, of postal cards according to the specifications and instruc¬ 
tions accompanying said advertisement, which specifications and in¬ 
structions were to be made a part of any proposal; that in and by 
said sjiecifications it was provided that said cards were to be made of 
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paper of a certain composition and quality therein set forth, and 
were to be made of paper suitably sized and finished with a smooth, 
even, hard surface, suitable for writing with either ink or pencil, 
and that samples of the paper proposed to be furnished must accom¬ 
pany each bid to show quality and finish, and that the cards, as 
manufactured, and all paper employed in the manufacture of said 
cards, should lx? subject in every respect to the approval of the Post¬ 
master General or his duly authorized agent, and that the right of 
rejection of the Postmaster General should lx* absolute and final; 

that the said agent of the Postmaster General should have 
2 supervision of the manufacture of said postal cards, and that 
he should be allowed free access to the mill in which the 
postal card paper was made and should be permitted to examine the 
paper and ingredients forming the paper at any stage of its manu¬ 
facture; that in response to said advertisement the Public Printer 
of the l nited States submitted certain proposals to the Postmaster 
General of the United States to furnish postal cards during the said 
term, according to the said specifications and instructions, and that 
on the thirty-first day of August, in the year aforesaid, the Post¬ 
master General accepted one of said proposals of the Public Printer; 
that on the nineteenth day of October, in the year aforesaid, the 
l nited States, through the said Public Printer, entered into a con¬ 
tract with 1 he Champion Coated Paper Company, a bodv corporate 
under the laws of the State of Ohio, in and by which the said body 
corporate agreed to furnish to the United States, and to deliver at 
the Government Printing Office ware-room in the District of Colum¬ 
bia, (hiring the period of one year beginning on the first day of .Jan- 
uaiv, in the \ear of our Lord one thousand nine hundred and ten, 
six million, two hundred and sixty thousand pounds of postal card 
paper, more or less, and in and by which contract it was agreed that 
said paper should conform in all respects to the said specifications 
issued by the Postmaster General on the ninth day of* dune, in the 
year of our Lord one thousand nine hundred and* nine, and which 
specifications were made a part of said contract; and that the said 
paper should be in color, quality and in every respect equal to the 
standard of paper fixed upon by the Postmaster General, 
d which standard was similar in every respect to the samples 
submitted by the Public Printer with that one of his pro¬ 
posals which had been accepted, as aforesaid, by the Postmaster 
General; and that in and by said specifications so made a part of said 
contract between the United States and said body corporate, it was 
provided that the Postmaster General might at any time prescribe 
changes in the qualities, colors, dimensions, patterns and weights of 
the postal cards upon the condition that there be paid to the con¬ 
tractor prices greater or less than those stated in the contract, the 
difference in price to lx 1 proportionate in each instance to the increase 
or decrease in the cost of manufacture, as determined by the Post¬ 
master General; and that after the said nineteenth day of October 
in the year of our Lord one thousand nine hundred and nine, and 
on, to wit, the fifteenth day of January, in the year of our Lord one 
thousand nine hundred and ten, the Postmaster General did pre- 
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scribe changes in the qualities and colors of the said postal cards, and 
did determine that certain greater prices should be paid for the said 
postal cards than those named in the said proposal of the Public 
I rinter, accepted as aforesaid, tbe increase in said prices being pro¬ 
portionate to the increase in the cost of manufacture, as determined 
bv the Postmaster General; and that the Postmaster General did fix 
upon certain other standards or samples of postal card paper, in lieu 
of those samples mentioned and referred to in said contract between 
the Lulled States and I be Champion Coated Paper Company; and 
that thereafter, and on, to wit, tbe seventeenth day of January, in 
the year last aforesaid, the said Public Printer did notify the 
4 said body corporate of the changes prescribed as aforesaid by 
the Postmaster General in the qualities and colors of the said 
postal cards, and of the new standards fixed upon by the said Post¬ 
master General, and that under its said contract it thereupon be¬ 
came and was the duty of the said body corporate to furnish to the 
l nited States paper which conformed in every respect to the said 
specifications and which was equal in everv respect to the said new 
standards fixed upon by tbe Postmaster General. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on the fifteenth day of January, in the year of our Lord one 
thousand nine hundred and ton. and from thence hitherto, one Major 

", 1 /f l ? n S pr ."« lm and employee of the United States, 

amt of the Postoffieo Department thereof, that is to sav, was United 
States postal card agent: and that under the Postal Laws and Pecu¬ 
lations of the said United States, the said United States postal card 
a.cent wn * under the direct supervision of an officer of the United 
states and of said Postoffieo Department, known as the Third Assist¬ 
ant I ostmaster General, who was authorized by said Postal Laws 
and Peculations of the I nited States to issue rules for the conduct of 
the said t luted States postal - card agent; that under and bv virtue 
of Ins office and employment as such postal card agent, and the 
orders issued from time to time by the said Third Assistant Post¬ 
master General, and bv the Postmaster General of the United States 
the said Major \V. P. Zantzinger. as .s„ch United States postal 
° < ' ar<1 "Kent, during the time he held such office and eniplov- 

... '"cut. was the agent of the Postmaster General of the Post- 
office Department mentioned in said specifications, and as such agent 
Has charged with the duty of inspecting, before anv postal cards were 
accepted by the Postoffice Department, the said cards and the paper 
from which they were made, and of rejecting all paper or cards 
when the paper did not conform in all respects to the said specifica¬ 
tions and the said new standard fixed upon bv the Postmaster Gen- 
eral: and that, ns such agent, the said Major W. P. Zantzinger, was 

of i ,!V, c, ' S,at <r n ? , a per f° n aptin K for «ud on behalf 
of the 1 nited States in an official function, under and bv authoritv 

of a department of the Government thereof, that is to sav,‘of the said 
rostoffiee Department. ^ 1U 

And the Grand Jurors aforesaid, upon their oath oforesaid do 
further present: » uu 
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That after the execution of the contract aforesaid and the chang¬ 
ing of the qualities and colors of the said postal card paper by the 
Postmaster (ieneral, as aforesaid, the said body corporate, between 
the seventeenth day of January and the thirtieth day of April, in 
the year of our Lord one thousand nine hundred and ten, did de¬ 
liver at the (iovernment Printing Office ware-room, for acceptance 
by the Public Printer under said contract, large quantities of postal 
card paper; that in the course of the performance of his said duties 
as United States postal card agent, the paper so delivered was exam¬ 
ined by the said Major \V. P. Zantzinger, and the said Major W. P. 

Zantzinger found and determined that large quantities thereof 
6 were below the said specifications, and were not equal in 
quality to the said new standard fixed upon by the Post- 
master (Ieneral, and the said Major \V. P. Zantzinger did thereupon, 
in the proper discharge of his said duties, reject all paper which he 
so found l>elow slid specifications and not equal in quality to said 
new standard, and refuse- to accept on behalf of the Post-office Depart¬ 
ment any postal cards made therefrom. 

And the (Irand Jurors aforesaid, upon their oath aforesaid, do 
further present; 

That on the second day of May. in the year of our Lord one thou¬ 
sand nine hundred and ten. large quantities of postal card paper 
hail been shipped by the said body corporate to the said Public 
Printer, and were then at the (lovernment Printing Office in the Dis¬ 
trict of Columbia, awaiting inspection by the slid Major W. P. Zant¬ 
zinger, and in the execution of the said contract between the United 
States and the said body corporate other large quantities of paper 
would from time to time be shipped by the said body corporate from 
its mill in the State of Ohio to the Public Printer at the District of 


(Mlumbia. and 
Major W. P. 
would inspect 


in the performance of his duties as aforesaid the said 
Zantzinger, as such United States postal card agent, 
such paper to ascertain whether it conformed to the 


said specifications and to the said new standard fixed upon, as afore¬ 
said; and there was then and there pending and brought by law 
l»efore and would thereafter be pending and brought before the said 
Major W. P. Zantzinger. in his said official capacity as United 
* States postal card agent, tor his decision and action, the ques¬ 

tion and matter whether the said postal card paper or any 
of it. then at the (lovernment Printing Office ware-room, awaiting 
inspection and to be thereafter shipped there by the said body cor¬ 
porate. conformed in all respects to the said specifications and was 
equal in every respect to the said new standard as fixed upon by the 
Postmaster (Ieneral. as aforesaid: and that in so deciding and acting, 
the said Major \V. P. Zantzinger was a person acting for and on be¬ 
half of the United States, in an official function, under and by 
authority of the Postoffiee Department of the United States, and that 
in so deciding and acting it was the duty of the said Major W. P. 
Zantzinger to reject all paper which in iiis judgment did not con¬ 
form in all respects to the said .qiecifications, and was not equal in 
every respect to the said new standard fixed upon by the Postmaster 
(Ieneral, 
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And the Crand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on the second day of May. in the year of our Lord one thou¬ 
sand nine hundred ami ten. and in the District of Columbia afore¬ 
said, one Peter (i. Thomson, senior, late of the District aforesaid, 
who was then the President of the said body corporate, and who then 
and there well knew all and singular the premises in this indictment 
set forth, unlawfully did oiler and give and cause to he offered and 
given to the said Major W. P. Zantzinger. he, the said Major W. P. 
Zantzinger. then and there still being an oflicer of the United States 
and a person acting for and on behalf of the United States in an 
official function under and bv authority of the said Postoftice 
N Department as aforesaid, the sum of one hundred dollars in 
money, of the value of one hundred dollars, with intent then 
ami there on the part of him. the said Peter (1. Thomson, senior, to 
influence the decision and action of the said Major \V. P. Zantzinger 
on the question and matter aforesaid, which question and matter, as 
the said Peter (1. Thomson, senior, then well knew, was then pending 
and by law brought before, and would thereafter be pending 
and by law brought before, the said Major \V. P. Zantzinger in his 
official capacity aforesaid, and with intent to induce the said Major 
M . P. Zantzinger to do an act in violation of his lawful duty, that 
is to say. with intent to influence the said Major AV. P. Zantzinger, 
when he inspected the paper then at the (Jovcrnment Printing Office 
awaiting inspection, and paper to be thereafter delivered at the said 
(Government Printing Office by the said body corporate, and whether 
the said paper did or did not conform in all respects to the said speci¬ 
fications and to the said new standard, to find and decide that the said 
paper conformed in all respects to the said specifications and to the 
said new standard, and to accept the said paper, and postal cards 
made therefrom, for and on behalf of the said Postoffice Depart¬ 
ment. 

And so the Cl rand Jurors aforesaid, upon their oath aforesaid, do 

sav: 

• 

I hat the said Peter (». Thomson, senior, on the second day of May, 
in the year of our Lord one thousand nine hundred and ten. and in 
the District of Columbia aforesaid,* in manner and form aforesaid. 

unlawfully did offer and give, and cause to be offered and 
ft given, money to an officer of the United States, and to a per¬ 
son acting for and on behalf of the United States in an official 
function, under and by authority of a department of the government 
thereof, with intent then and there on the part of him, the said 
Peter (1. Thomson, senior, to influence the action and decision, on 
a matter pending and l>v law brought before him in his official capac¬ 
ity, of such officer and person, and to induece the said officer and 
person to do an act in violation of his lawful duty; against the form 
of the statute in such case made and provided, and against the peace 
and government of the said United States. 
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Second Count. 

llier ,,< tiV<ent ' r;l,,<1 ,lllnIS ’ aforesai<1 - u V (m their oath aforesaid, do fur- 

Tlml tin* moth day of Juno, in the year of our Lord one tliou- 
stn.l nine hundred and nine, the Postmaster (ieneral of the United 
Mates advertised lor proposals for the furnishing to the Postoflice 
<*|.artnieiit. during a term of four years, beginning on the Him dav 
Ot January in the year of our Lord one thousand nine hundred and 
ten. "t l M, sjal cards according to the s|>ecifientious and instructions 
at < onipain mg said advertisement, which specifications and instruc¬ 
tions wen? to he made a part of any proposal: that in and hv said 
specifications ,| was provided that said cards were to he made of 
pnpet o a certain composition and <|iuditv therein set forth and 
"ere >•<* tmi.U* ol paper suitably sized ami finished with a smooth 
(\m. han surface, suitable for writing with either ink or pencil 
and that samples of the paper proposed to he furnished must 
I" accompany each lad to show quality and finish, and that the 

factorc‘of dT employed in the ma.ui- 

‘ . •'• 1 > < j > < *'"ls. should he subject in every respect to the ap- 

" ! ! 1,1 1 ! e 1 < Jonornl .a- his duly authorized agent, and 

at the rich of rejection of the Postmaster (ieneral should he ahso- 

. 1 h " s .' , . ; 1,1:1 . Il "‘ «'"• t'ficnt of the Postmaster (ieneral should 

he'sl.ou'ld l',' S dl. l'f e of Slli<1 I^h'I and that 

a should l„. a lowed free access to the mill in which the ,-nstal cards 

aper was made and should he permitted to examine the paper and 

ntrrod.cnt- ermine , lc paper a. any sla,e of its manufacture: that 

in t espouse to said advertisement the Public Printer of the United 

• ta es -n amtie, 1 certain proposals the Postmaster (ieneral of the 

, ' ' l, . , 1 . ,un . llsl ‘ P os hd cards during the said term, according 

" the said specifications and instruct.. and that ia. the thirtv-fir.it 

da.' o August. the year aforesaid, the Postmaster (ieneral accented 
ot" o -aid ptoposals of the Public Printer: that on the nineteenth 
day of October, in the year aforesaid, the United States through the 
said I Iil -hc I t inter, entered into a contract with The Champion 
o.i ed a pel ompanv. a body corporate under the laws of the State 
o no in and by which the said body corporate agreed to furnish 
- the mted States and m deliver at the (iovernment Printing 
Olhcc ware-room „> the District of Columbia, during the period of 
-no year hegmntug on the lirst day of Januarv. in The vear of our 
Lord one thousand nine hundred and ten. six million, two hundred 
. id sixl.' thousand pounds ot postal card paper, more or less, and in 
and hx which contract it was agreed that sai.l paper should 
coufoim in all respects to the said specifications issued hv the 
1 ostmaster (.eneral on the ninth day of June, in the'vear 
of tail I-ord one thousand nine hundred and nine, and which sfeci- 
f lent ions were made a part of said contract; and that the said paper 
shouhl I* in color, quality and m every respect equal to the standard 
of papei lixetl upon by the Postmaster (Ieneral, which standard was 
sinulai m every respect to the samples submitted by the Public 
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Printer with that one ot his proposals which had been accepted, as 
aforesaid, by the Postmaster General; and that in and by said speci¬ 
fications so made a part of said contract between the United States 
and said body corporate, it was provided that the Postmaster General 
might at any time prescribe changes in the qualities, colors, dimen¬ 
sions, patterns and weights of the postal cards upon the condition 
that there be paid to the contractor prices greater or less than those 
stated in the contract, the difference in price to be proportionate in 
each instance to the increase or decrease in the cost of manufacture,* 
as determined by the Postmaster General; and that after the said 
\ c f tobei, in the year of our Lord one thousand nine 
hundred and nine, and on, to wit, the fifteenth day of January, in 
the year of our Lord one thousand nine hundred and ten, the Post¬ 
master General did prescribe changes in the qualities and colors of 
the said postal cards, and did determine that certain greater prices 
should be paid for the said postal cards than those named in the said 
proposals of the Public Printer accepted as aforesaid, the increase in 
said prices being proportionate to the increase in the cost of manu- 

e 1 \ tli e 1 \>st master General; and that the Post¬ 
master General did fix upon certain other standards or sam- 
12 pies of postal card paper, in lieu of those samples mentioned 
and referred to in said contract between the United States 
and The Champion Coated Paper Company; and that under its said 
contract it thereupon became and was the duty of the said body cor¬ 
porate to furnish to the l nited States paper which conformed in 
every respect to the said specifications and which was equal in every 
respect to the said new standards fixed upon bv the Postmaster Gen¬ 
eral. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

That on the fifteenth day of January, in the year of our Lord one 
thousand nine hundred and ten, and from thence hitherto, the said 
Major \V. P. Zantzinger, was an officer and employee of the United 
States, and of the Postoffice Department thereof; that is to say, was 
the l nited States postal card agent; and that under the Postal Laws 
and Regulations of the said United States, the said United States 
postal card agent, was under the direct supervision of an officer of 
the l nited States and of said Postoffice Department, known as the 
Third Assistant Postmaster General, who was authorized by said 
Postal Laws and Regulations of the United States to issue rules for 
the conduct of the said l nited States postal card agent; that under 
and by virtue of his office and employment as such postal card agent, 
and the orders issued from time to time by the said Third Assistant 
Postmaster General, and by the Postmaster General of the United 
States, the said Major W. P. Zantzinger, as such United States postal 
card agent, during the time he held such office and employ- 
id ment, was the agent of the Postmaster General of the Post- 
office Department mentioned in said specifications, and as 
such agent was charged with the duty of inspecting, before anv 
postal cards were accepted by the Postoflice Department, the said 
cards and the paper from which they were made, and of rejecting all 
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paper or cards when the paper did not conform in all respects to the 
said specifications and was not equal to the said new standard fixed 

\ "ior V P VT," a '" R ''' <:e " era,: T l ,hl "’ iUS su ‘ h agent, the said 
* laJ 1 .*• Zantzinger was an officer of the United Suites and a 

person acting for and on behalf of the United States in an ofliciaf 

[hereof"tli'it l J er ( ""‘ ^ authority of a department of the Government 
lereof, that is* to >ay, of the said I ostoffice Department. 

therpresenp 1 ^ 11 '" ' ,Ur ° W !lf,,res “ i ' 1 ’ u I ,(m * l,eir °ath aforesaid, do fur- 

I hat after the ... the contract aforesaid and the cliamr- 

ing ol the qualities and colors of the said postal card paper bv the 
lost master General, as aforesaid, the said hodv corporate between 
he seventeenth day ol January and the thirtieth dav of April in 
le \eai ol our Lord one thousand nine hundred and ten, did deliver 
a I e Gmermnen. Printing Otlice ware-room, for acceptance hv the 

l- e h , in’th ,,r ?T"' U i ,U * e ''"amities of postal'card 

ap^ 1 , that m the course ol the performance of his slid duties as 

l mted . tales postal card agent large quantities of the paper so de 

sdd’M-.nu-\V X l"/n' •' lh V SU,l 1 Ma| ," , ,' V - <’• ^ntzingcr. and the 
■ ‘H L .1 • y f . t i ,,l « er lou, id und determined that large quan- 

ties thereof .. . conform in all respects to the said spcei- 

4 heatmns but were of inferior quality and not suitable to he 
made into postal cards, and did not have a smooth even h ud 
lunsh suitable for writing with ink. and the said Major W I*Z,,! 
ziugei did thereupon m the proper discharge of his said duties re¬ 
do, “ 11 l T“ r f ' Vllu h lle s " -li-1 uot conform to said speciiica- 

tions. and ret use- to accept on behalf of the Postoflice Department 
any postal cards made therefrom. utpaitmcnt 

further pILVil" 11 afMesuiil ’ ".. "all. aforesaid, do 

J/'“! ', l “* v wf Mav - **ie year of our Lord one thou- 

G.O I h, !","' C< u,, d ten, large quantities of postal card paper had 
’ , slopped by the said hotly corporate to the said Public Printer 
• id were then at the Government Printing Office in the District of 

a 

froin time'to time j“ship[Li ,t hT.he'l°.i,V'V,','! 1 ‘V>or'UeTronV'iU 

jhe^i 

-'1.IJO W. 1. /antzinger. as such United States postal car. me 
woultl inspect s„c|, paper to ascertain whether it conformed to the 

said specifications .. to the said new standard fixed , s f‘ ‘ 

sa d; and there was then and there pending and hrotc.lu hv law T 

‘h s-o'l \T'"" xV- U ‘ r M ,t ^ r l,e - l’ e,M,i "K 1111(1 I'rought hv la'w before 
the >a,d Major W P. Zantzmger, in his said official capacilv "s 

l mted Nates postal card agent, for his decision and action' 

the question and matter whether the said postal card paper’ 

oi .m\ ol it. then at the Government Printing out, 

7“*"K i^l-tion and to he thereafter si theory “he 

sa.,1 body corporate, conformed in all respects to the said%edf£ 
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tions and was equal in every respect to the said new standard as fixed 
upon by the Postmaster General, as aforesaid; and that in so decid¬ 
ing and acting, the said Major \V. P. Zantzinger was a person acting 
foi and on behalf of the l nited States, in an official function, under 
and by authority of the Postoffice Department of the United States, 
and that in so deciding and acting it was the duty of the said Major 
M . P. Zantzinger to reject all paper which in his judgment did not 
conform in all respects to the said specifications, and was not equal 
m every respect to the said new standard fixed upon bv the Post¬ 
master General. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

1 hat on the thirtieth day of April, in the year of our Lord one 
thousand nine hundred and ten. and in the Southern District of the 
State of Ohio, the said Peter G. Thomson, senior, who was then the 
president of the said body corporate, and who then and there well 
knew all and singular the premises in this count set forth, did de¬ 
posit and cause to be deposited in the United States Post Office in the 
( it\ of Hamilton, in the ( ounty of Hutler, a certain envelope having 
pi in ted tlieieon a two cent stamp of the l nited Suites and bearing 
thereon the address following, that is to say: 

“M. W. P. Zantzinger, 

Xo. 1440 Meridian Street, X. \\\, 

Washington, D. C.” 

10 which envelope, as the said Thomson well knew, contained 
hundred dollars in money; and did on the second dav 
V/r , 111 t] . ie ‘ vear aforesaid, cause to be delivered to the said Major 

. P. Zantzinger, at the District of Columbia aforesaid, through the 
L nited States mails, the said envelope containing the said one hun¬ 
dred dollars in money; and that the said Peter G. Thomson, senior, 
on the day last aforesaid and in the District of Columbia aforesaid’ 
thereby did unlawfully, knowingly and corrupt]v offer to give and 
cause to be offered and given to the said Major W. P. Zantzinger 
he, the said Major \\ . P. Zantzinger, then and there still being 
an officer of the United States and a person acting for and 
on behalf of the United States in an official function under 
and by authority of the said Postoffice Department, as afore¬ 
said the sum of one hundred dollars in money, of the value of one 
hundred dollars, with intent then and there on the part of him the 
said Peter G Thomson, senior, to influence the decision and action 
of the said Major \\ . P. Zantzinger on the question and matter afore¬ 
said, which question and matter, as the said Peter G Thomson 
senior, then well knew, was then pending and bv law brought before 
and would thereafter be pending and by law brought before 
the said Major \\. P. Zantzinger in his official capacity aforesaid 
and with intent to induce the said Major W. P. Zantzinger to do an 
act in violation of his lawful duty, that is to say, with intent to in¬ 
fluence the said Major \V. P. Zantzinger, when lie inspected the 
paper then at the Government Printing Office awaiting inspection 

2—2330a 
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and paper to lie thereafter delivered at the said Government 
1< I rintmg Office hy the said hodv corporate, and whether the 
said paper did or did not conform in all respects to the said 
specifications and to the said new standard, and when, in the judg¬ 
ment of the said Major W. J\ Zanteinger, the said paper did not con- 
torni in all respects to the said specifications, and was not equal to 
tlie said new standard, hut was inferior thereto, and did not have a 
smooth even, hard finish suitable for writing with ink, to find and 
decide that the said paper conformed in all respects to the said speci¬ 
fications and to the said new standard, and to accept the said paper 

and postal cards made therefrom, for and on behalf of the s a id Post- 
onice Department. 

And so the Grand Jurors aforesaid, upon their oath aforesaid do 
sav: 

V 

I hat the said Peter <i. Thomson, senior, on the second dav of Mat¬ 
in the year of our Lord one thousand nine hundred and ten, and in 
lie Ihstnet of Cohnnhia aforesaid, in manner and form aforesaid, un- 
awfully did otter and give, and cause to he ottered and given, money 
to an othcer of the l tilled States, and to a person acting for and on 
behalt of the l mted States in an otlicial function, under and bv 
authority of a department of the government thereof, with intent 
then and there on the part of him, the said Peter (i. Thomson, senior 
o influence the action and decision, on a matter pending and hv law 
brought before him in his official capacity, of such officer and person 
and to induce the said officer and pel-son to do an act in violation of 
Ins lawful duty, against form of the statute in such case made and 

protided, and against the peace and government of the said United 
States. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

/"' the District of (olumbia . 

15 Endorsed: No. 27,2:Ui. Crim. United States vs. Peter G. 

f homson. Bribery. \\ itnesses: Frank 1). Elder. Major W 
P. Zantzinger, I-rank R. Barclay. A true bill. William W. Danen- 
bower, roremaii. 
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Demurrer. 

Filed April 17, 1911. 

* * * 


The defendant, Peter G Thomson, says that the indictment, and 
each count thereof is bad in substance. 

ELLIS A DONALDSON 
C. H. MATTHEWS, 

Attorney- for Defendant. 

Note.—A mong the matters of law to he argued in support of the 
foregoing demurrer are the following: 

(a) As to each of the counts in the indictment. 
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1. The matters charged do not, if true, constitute any offense. 

2. That Major M . P. Zantzinger had no duty or authority under 
the law in force on the day on which the defendant is alleged to have 
offered to bribe him nor previously thereto nor since to inspect, reject 
or accept the paper furnished by the Champion Coated Paper Com¬ 
pany to the Public Printer of the United States under the contract 

etween said Public Printer and said paper companv, mentioned in 
the indictment. 

T That thp said Major A\ . P. Zantzinger, under the law in force 
on the day on which the defendant is alleged to have offered to bribe 
him, had no authority to exercise any official function in respect to 
the contract between the Champion Coated Paper Company, and the 
said Public Printer, or with respect to the paper 'furnished 
thereunder bv the sard Champion Coated Paper Companv to 
the said Public Printer. 

4 That under the law in force on the dav on which the defendant 
is alleged to have offered to bribe the said Major W. P. Zantzinger. 
there was and could be no question or matter in relation to the con¬ 
tract betw^ the said Champion Coated Paper Company and said 
Public Printer, or in relation to the paper furnished thereunder pend¬ 
ing before, and by law brought before the said Major W. P. Zant¬ 
zinger in his official capacity. 

• >. T hat on the day on which the defendant is alleged to have of- 
fered to bribe the said Major W. P. Zantzinger he, the said Major 

•, Zantzinger was not an officer of the I nitod States nor a person 
acting for o? on behalf of the I nited States in anv official function, 
with respect to the said contract between the Champion Coated Paper 
Company and the said Public Printer or with respect to the paper 

furnished by the said company to the said Public Printer under said 
contract. 

ECUS * DONALDSON, 

C. R. MATTHEWS, 

Attorneys for Defendant . 


21 


Filed June 15, 1011 


Criminal. No. 27,236. 


United States 


v. 


Peter G. Thomson, 


On Demurrer to the Indictment. 

The indictment seeks to charge the defendant with briberv It 
avers that the Public Printer, on behalf of the United States, entered 
into a contract with The Champion Coated Paper Companv for the 
supply to the Government of paper for postal cards; that during the 
execution of the contract W. P. Zantzinger the Postal Card Agent for 
thePost-oftKeDepartnient.inspected the paper on hehalf of the United 
states; that he had rejected some of it and that thereafter while an- 
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other inspection by him was pending the defendant who was Presi¬ 
dent of The Champion Coated Paper Company sent to Zantzinger 
through the mails. One Hundred ($100) Dollars, with intent to in¬ 
fluence his decision and action in respect to his inspection and ap¬ 
proval of the paper. F 

The demurrer advances the proposition that no one can he an ob¬ 
ject of bribery unless lie is 

First, an officer of the l nited States, and 

Second, bribed with respect to a duty which the law vests in his 
office for its discharge. 

Applying these to the allegations of the indictment the defendant 
claims the contract described in the indictment was void, not onlv 
because, as be says, the Public Printer had no authority to make it. 
but also because, as be claims, it was affirmatively prohibited bv law; 
and that being void no officer of the Hinted States could derive re- 
specting it. any legal duty pertaining to its execution. And 
,l,on 1,10 defendant claims in the alternative that although the 
contract be not void. yet. Zantzinger could have no legal dutv 
concerning its execution, because, as the defendant claims, the law 
not only failed to vest Zantzinger with anv dutv concerning such 
contracts, but definitely fixed the dutv of inspection of paper pur¬ 
chased for the government, in another and different authority. 

he mind of the Court followed the argument of these two latter 
propositions with a considerable approval which would still attend 
their examination were it necessary to bring them forward for de¬ 
cision. \\ e are however of the opinion that thev lie behind another 
question which, however they might happen to be decided, would 
still control the ruling upon the demurrer. The question will 
presently be shown in an examination of the bribery statute 

Before looking at the statute it is well enough to recall that while 
the common law and common law crimes mav adhere in the soil of 
the several states, yet there are no crimes or offences against the sov¬ 
ereignty ot the 1 mted States, except such as are created bv the legis¬ 
lative acts of Congress in pursuance of the Constitution,* bv which 
that sovereignty is created. 

Tlu> oMonec of bribery against the sovereignty of the United State- 
ex,.-ts to the extent enacted hy Unno.es- It Ini.- hecn appropriate in 
the enactment ot the hr,here statute for Congress, accordin'- j t , 
judgment, to penalize for hriher.v only those who undertook To bribe 
de jure officers respecting only such matters as the law affirmatively 
put in their charge: or it had been appropriate for Congress to penal¬ 
ize the bribery of de jure officers concerning matters which the law 
. " ol tmirmatively put in their charge, hut which never¬ 
theless they were discharging for the government although 
not within the strictest legal limit, of their official power- and 
it had been equally appropriate and proper, according to the judg¬ 
ment of Congress, to have penalized the bribery of not onlv officers 
, of *">; Pt rson who was according to strict, law not an officer blit 
who was in hut act nig on behalf of the United States in the di«- 
(h.nge of its aflatrs for if a person thinks he is an officer, is draw¬ 
ing a sal an front the public as an officer, is so regarded by one who 
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deals in supplies to the government, and the public monies are act¬ 
ually and in fact disbursed cither directly or indirectly because of 
his action as such an officer the evil resulting from the corruption 
of such a person and his departure from the paths of honor and in¬ 
tegrity are not less to the people, because of the absence of strict 
officialism from amongst his characteristics. 

TIaing in mind these considerations the bribery statute is to he ex¬ 
amined with respect to the inquiry, whether Congress has in its legis¬ 
lation proceeded so far as to penalize the bribing of persons who 
thinking they are officers in fact act as officers in the transaction of 
the affairs of the United States, or whether it has seen fit to punish 
only those who bribe de jure officers concerning only matters which 
the law affirmatively vests in them for performance, as distinct from 
the matters which thev are in fact discharging for the United States 
under a mistaken belief as to the breadth of their powers, no matter 
how technical and inconsequential that mistake mav be. However, 
this examination turns out. it has to be remembered that the de¬ 
murrer goe* farther along than to require only an interpretation of 
the statute: however many offenses mav be created by the statute the 
demurrer requires a further examination, whether one or the other 
is charged against this defendant. If the statute penalizes the 
24 bribing of only officials, then the indictment in order to state 
an offence against the defendant must show that Zantzinger 
was an official: and if the statute penalizes the bribery of an official 
only respecting such matters as the law affirmatively places in his 
discharge, then the indictment to charge an offence against the de¬ 
fendant must show that the law placed the matter of inspecting this 
postal card paper in Zantzinger’s discharge. Rut if the statute in 
addition to penalizing the bribery of officials goes on so far as to 
penalize the hriherv of a person acting as an official, although not an 
official, then the indictment in order to charge that offence against 
the defendant must present such averments of fact as show Zant- 
zinger to have been such a “person" as contemplated by the statute. 

The statutes pertaining to the case are two in number. Sec. 30 of 
the Penal Unde of the United States, and Sec. 801 of the Code of 
Paws for the District of Columbia. 

The latter will now be examined with a result which shows a con¬ 
sideration of the former to be unnecessary. Sec. 801 of the Code of 
the District of Columbia is as follows: 


“Bribery.—Whoever promises, offers, or gives, or causes or pro- 
“ cures to be promised, offered, or given, any money or other thing 
“ of value, or makes or tenders any contract, undertaking, obliga- 
“ tion. credit, or seenritv for the payment of money, or for the de- 
“ liven T or conveyance of anything of value to any executive, judicial. 
“ or other officer, or to any person acting in any official function, or 
“ to anv juror nr witness, with intent to influence the decision, action. 
“ verdict, or evidence of anv such person on any question, matter. 
“ cause, or proceeding or with intent to influence him to commit or 
“ aid in committing or to collude in or allow any fraud, or make any 
“ opportunity for the commission of any fraud, shall be fined not 
“ more than five hundred dollars, or be imprisoned not more than 
“ three years, or both.” 
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r J hi-"* section f'eniilizcs the bribery of two c1hss6s of persons. 
*2-1 That is to s»v. “executive, judicial or other officer” and an- 
other class, that is to say. ‘‘any person acting in anv official 
function. Had it hecn the intention of Congress to punish the 
bribery of only de jure officers, the phrase “any person acting in anv 
official function" could have found no place in the expression of that 
intention. The word “person" is as generic as the word “Officer” 

It is used m the context not to iadentifv “officers”, but to identify 
those who are distinctly not otlicers: its significance is opposite to 
that of “othcers : it identifies those who. while not officers, are vet 
acting in official functions: and in our judgment embraces those who 
lor some reason, either patent or illusive, plausible or puzzling are 1 

not othcers m law. but who are in fact discharging the duties of an 
officer. 

We MOW proceed lo examine whether the indictment charges that 
/.antzinger was a "person acting in any ollieial fnnetion” an.l if it 
■ loes. whether it makes against the defendant the other allegations of 
tart which arc essential to the charge of hriherv as defined hv Section 
SM ,ll, ' 1 ap'T ' Code. For if the indictment is in these respects 
eotnidete the demurrer must fail, altl.. the propositions advanced 

•> te defendant in the respects first above pointed out might turn 
out to he sound. 

I lie indictment shows in detail the making in October of a * 

contract hv die Public Printer on behalf of the I'nited States with 
I he ( hampmn ( oated Paper Company for the delivery during the 
year Pill), of t,.2« 0.01.0 pounds of postal card paper of a certain color | 
iinahty and standard. The contract (ixes the price. It is averred 

ha during the year U>10 Zantzinger was . .Hirer, employee and ‘ 

po.,a! card agent of the I titled States: that he was the agent of the 
I oslmaster t.cncral of the Post-Oflice Department and that as 
such was charged with the duty of inspecting postal cards 
and the paper from which they were made, and of rejecting 
[ aper or cards when the paper did not conform to the specifications 
s j!"j linl 1,10 Postmaster (ieneral: that between the 17th 

da\ of .himiary and the :?ftth da.v of April 1010. The Champion 
oated I a per f ompany did deliver at the Government Printing Office 
OI acceptance by the Public Printer under the contract, large quan- 
ittes of postal card paper which was in fact examined hv Zantznger 
for he l ni.ed States, and which he did actually reject hecauTof 
0"aht.\ inferior to that standard fixed hv the Postmaster General 
I he indictment proceeds further to aver that on the second dav of 
Max I. 10 large quantities of the postal ettrd paper shipped hv The 
( h.impion ( oated I aper Company under the contract; Were at the 
.over,,,,,cut Printing Office waiting inspection hv Zantzinger and 
that he would presently inspect, reject or accept it for the United 
. ales: the loregoing is sufficient without the elaboration of further 
quotation from the indictment to show that Zantzinger was acting in 
a function for the I n,ted States: that of determining which pare" 
should and which paper should not be received and paid for by The 

tilted . tates Whether this function was an “official function” is 
not difficult of ascertainment. ■unction is 
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While contending that it was no part of Zantzinger’s “official duty” 
vet the defendant concedes that the atiirniati\e statutoiv law vestec 
somewhere the •‘official function” of inspecting postal card paper. 
His brief calls attention to the Act of January 12, 189o, 28 Stat. A. L. 
1501, Sec. 20, which provides: 

“The chief clerk, the foreman of printing and the person desig- 
“ nated by the Joint Committee on Printing, shall constitute a Board 
“ to examine and report* in writing on all paper delivered 
27 “ under contract, or by purchase or otherwise by the Govern- 

“ ment Printing Office.” 

And the Act of April 20, 1004, 83 Stat, A. L. 440, creating the 
office of purchasing agent of the Post-Office Department and provid¬ 
ing amongst other things, 

“ * * * hut the purchasing agent shall at all times have the right 

*• to make an independent inspection on his own account. It the pui- 
“ chasing agent concludes that the supplies are satislactoiv in eveiv 
“ respect, they shall he accepted; it he concludes they do not comply 
** with the specifications, if furnished under contract, or not up to 
“ the requisite standard, it purchased in open maiket, oi it, in the 
“ event they were rejected, the service would sillier 1>\ delaj, tliev nuj 
“ he accepted hy the purchasing i lit at at 1 t ,, 

“ ti\ed hy the committee ot inspection subject to hi> appioval. 

We shall not bring in those statutes upon which the Government 
bases its claim that Zantzinger as postal card agent was vested with 
the duty of inspecting and rejecting the paper ; tor it is only materia 
to this part of our opinion to show that some tribunal or other, no 
matter who. whether Zantzinger, the purchasing agent or a Board, 
was hy law charged with the “official function” of inspecting, accept¬ 
ing or rejecting the paper. Because it some official authority \\&s 
charged with this function, then it was an “official iunction , and l 
Zantzinger was in fact discharging this official function, lie \\a> a 
“person acting in an official function” as described in Sec. 8bl ot the 
District Code, although he was not, as matter of law a de jure “officer 

discharging that official function. . 

The averments which the indictment contains with respect to the 
intent which hy Sec. 801 are essential to the crime of bribery, are 

28 Counsel of profound powers have at the bar differed in theii 

opinions whether Zantzinger in his inspection was discharg¬ 
ing an act official to his office of postal card agent; it appears from 
the indictment that not only Zantzinger, but the Public Printer, Post 
Office Department, The Champion Coated Paper Company and all 
others concerned thought that he was and the contract was being exe¬ 
cuted according to that conviction. 

Assume that the person who was in fact inspecting, accepting or 
rejecting the paper was not strictly an official, yet is he not in a 
position to defraud the United States? Assume moreover, that that 
person in fact agreed for a money consideration to be paid him by the 
defendant to accept paper which ought to be rejected, that in pursu- 
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am*e of such an agreement some such paper was in fact accepted and 
made into postal cards by the Tinted States; could there he any doubt 
hut that the two would he guilty of the offense of conspiracy to de¬ 
fraud the United States as defined in Sec. 37 of the Penal Code? It 
would not lessen the criminality of the conspiracy that the inspector 
only thought he was a de jure oflicer instead of being one; he would 
he guilty nevertheless. If he could he guilty of this offense of con¬ 
spiracy without being an oflicer, why might not Congress punish for 
bribery one who by a money gift invited him, although unsuccess¬ 
fully, into such a conspiracy? This it seems to us Congress has ad¬ 
visedly undertaken to do hv the phrase “anv person acting in anv 
official function ’. 

The authorities relied upon bv the defendant interfere in no way 
with this conclusion, as their analysis will show. 

The case of State v. Ihitler, 178 Mo. *272. upon which great 
29 reliance seems to be placed, undoubtedly announces that 

“ there can be no bribery of an official to do a particular act, unless 
the law requires or imposes upon him the dutv to act.” 

Hut. this decision was upon a statute of the State of Missouri, which 
statute — no place contained the phrase, “any person acting in any 
ottiiial function , that statute dealt with none but officers and with 
no acts save those which were strictly oflicial acts. As has heretofore 
been indicated, if the act of Congress dealt with only oflicials and 
with no acts save those the performance of which the law attached 
to the office the result no doubt would be that arrived at in the Mis- 
souii lase, but the statutes are not the same; in that case the court 
said on page 297, 

applicable to this case, the oflense may be defined as followsi 
Hvery person, who shall directly or indirectly (offer to) * * * 

“ give any money * * * to any * * ' * public officer of 

“ this State or, * * * city thereof * * * with intent to in- 

* ft lienee his vote, opinion, judgment or decision on any question, 
which * * may by law be brought before him in his official 

“ capacity, ‘shall be guilty of an attempt to bribe.’ ” 

Showing that statute to contain no equivalent of the phrase upon 

which the case at bar must depend, “any person acting in anv official 
function.” 

The case of United States v. Gibson, 47 Fed. 83:*, is to he distin¬ 
guished from that at bar by the following considerations. 

The indictment appears to have shown upon its face that Gibson 
wa» bribed to do an act in no way connected with his official duty 
as an officer; and as far as can be gathered from the report of the 
case it was neither alleged nor pretended that in the doing of the act 
he was “a person discharging an official function.” If the situation 
at bar were the same as in the Gibson case, that is, if the in- 
30 dictment at bar charged only that Zantzinger was an “officer” 
and that the act of inspection was one attached to his “office” 
we incline to the conclusion that the demurrer would prevail - but, 
as already pointed out, the indictment at bar avers that he was a 
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“person discharging the “official function” of inspection, aside from 
and in addition to the allegation that he was an “officer” discharg¬ 
ing the “duties of his office.” 

in the case of l nited States v. Boyer, 85 Fed. 4*25, the indictment 
undertook to charge the bribery of an assistant inspector of meat 
carcasses in a packing house; meat inspection had been provided for 
by an act ot Congress, and the question was whether the act of Con¬ 
gress was unconstitutional. If it was, it was no law at all and cre¬ 
ated no "official tunction: the law was found to be unconstitutional 
and the conclusion therefore reached that the inspection of meats 
was not an “official function” for want of a law for it. But, in the 
case at bar, as above pointed out and conceded, the official function 
ot inspecting paper purchased by the government is created by law, 
and vested in one or other of the authorities hereinbefore designated; 
it the “official function does exist by law, a person who is in fact dis¬ 
charging it for the l nited States is the object of bribery under the 
local statute, although the official tunction is not attached by law 
to the particular office which he happens to hold; nor is the court 
able to perceive a reason why the question of the validity or voidness 
ot the contract tor the purchase ot paper is material to the meaning 
ot the statute; tor it paper is being in fact inspected, accepted, pur¬ 
chased, paid for and used by the United States, the function of in¬ 
specting and accepting it the court takes to be an “official 
->1 function’ utterly independent ot the consideration whether 
it is purchased and paid for by virtue of a formal or informal, 
valid or invalid technical agreement. 

1 he Court being ot the opinion that "a person acting in any 
official function” is the object of bribery under Section 801 of the 
District Code, and being ot the opinion that the indictment charges 
Zantzinger to have been a person in fact so acting, makes, together 
with its a\erments upon the other essential ot intent, and the giving 
of a thing of value, a complete accusation of the otfense of briberv 
under that statute, and 

The demurrer must lie overruled. 

(Signed) WRIGHT. 

32 Supreme Court of the District of Columbia. 

Thursday, June 1 5th, A. D. 1911. 

The Court resumes its session pursuant to adjournment Mr. Jus¬ 
tice Wright, presiding. 


Come as w*ell the attorney of the United States as the defendant 
by his attorneys, Messrs. Ellis & Donaldson, and, thereupon, it is con¬ 
sidered by the Court that the demurrer to the indictment herein 
which was heretofore argued by counsel, and submitted to the Court! 
be and the same hereby is overruled with leave to the said defend¬ 
ant to plead to said indictment as he may be advised. 

3—2330a 
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Order Allowing Special Appeal. 

Filed July 10, 1911. 

***** * * 

April Term, 1911. 

No. 878, Original Docket. 

On consideration of the petition filed herein by Peter G. Thom- 
m praying the allowance of an appeal from an order of the Su- 
i renie Court of the District of Columbia entered therein on the loth 
day of June, A. D. 1911, overruling his demurrer to the indictment 
tded in said cause, it is by the Court this day ordered that said ap¬ 
peal he, and the same is hereby allowed. 

CHARLES II. ROBB, 

JOSIAil A. VAN ORSDEL, 

. . Associate Justices. 

A true copy. Test: 

HENRY W. IIODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

88 Directions to Clerk for Preparation of Transcript of Record. 

. Filed July 17, 1911. 


To the Clerk of the Court: 

I he defendant designates the following papers to constitute the 
record on special appeal allowed by the Court of Appeals from the 

Order ot Mr. Justice V right overruling the demurrer to the indict¬ 
ment: 

1. Tlie indictment tiled on the ;!rd <luv of October, lt)10 

i ~' Pw def fi\ d , ttnt ’ s de,liui ' r ®r to the indictment filed on'tiie 19th 
day ot May, 1911. 

8. The opinion and order of Justice Wright overruling the de¬ 
murrer filed June 15th, 1911. g e ae 

4. Order allowing appeal. 

ELLIS & DONALDSON, 
Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John H. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 






PETER G. THOMSON -VS. UNITED STATES OF AMERICA. 


19 


33, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of America vs. 
Peter (J. Thomson, No. 27,230, Criminal, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of July, 1911. 

[Seal Supreme Court of the District of Columbia. ] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of* Columbia Supreme Court. No. 
2330. Peter G. Thomson, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Jul- 27, 1911. IJenrv 
W. Hodges, clerk. 
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IN THE 


Court ofAppraloJiatrirt of Columbia 


October Term, 1911. 

Peter G. Thomson, Appellant , ^ 

T . vs ' > No. 2330. 

United States of America, Appellee.) 

BRIEF FOR APPELLANT. 

I. The Point Involved. 

This case comes into this court upon special appeal 
allowed July 10th, 1911, from an order of Justice Wright, 
of the Supreme Court of the District of Columbia, over¬ 
ruling a demurrer to an indictment against the appellant, 
Peter G. Thomson. 

The charge in the indictment is that Thomson offered 
money to one Zantzinger, an employee in the United States 
Post Office Department, to influence his official conduct in 
the acceptance or rejection of postal-card paper being fur¬ 
nished the government, and the cards made therefrom, in 
violation of the statutes punishing the bribery of an officer 
or person acting in an official function to influence his 
official acts. 

In the court below, it was clearly shown, and to the satis¬ 
faction of the Justice thereof, as appears from his opinion, 
that it was no part of the official duties of Zantzinger, to 
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whom the money was alleged to have been offered, to accept 
or reject the postal-cards or paper, and that Zantzinger had 
not been and could not have been authorized under the law 
to perform this duty. But the learned Court below held 
that, under the bribery statutes, it was not necessary for the 
government to show that the person to whom the alleged 
bribe was offered had any authority to do the official act to 
influence which the offer was made. It is this interpretation 
of the statutes that we claim to be erroneous and this is the 
question involved upon this appeal. 

II. The Charge Made by the Indictment. 

The indictment in question was framed under §39 of 
the Criminal Code of the United States (formerly §5451 of 
the Revised Statutes), which provides: 

“Whoever shall promise, offer or give * * * 

any money * * * to any officer of the United 

States, or to any person acting for or on behalf of the 
Lnited States in any official function, under or by 
authority of any department or office of the govern¬ 
ment thereof * * * with intent to influence his 

decision or action on any question, matter, cause or 
proceeding which may at any time be pending, or which 
may by law be brought before him in his official capac¬ 
ity or in his place of trust or profit * * * or to 

induce him to do or omit to do any act in violation of 
his lawful duty shall be fined, etc.” 

The indictment charged in substance that Peter G. 
Thomson, president of the Champion Coated Paper Co. of 
Hamilton, Ohio, on or about May 1, 1910, offered one hun¬ 
dred dollars to Major \V. P. Zantzinger, a postal-card agent 
of the United States, thereby intending to induce Zantzinger 
to violate his official duty and to accept paper to be furnished 
the Public Printer under a contract between the Public 
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Printer and Thomson’s company, and to accept the postal- 
cards subsequently made therefrom. It was alleged that on 
or about June 9th, 1909, the Postmaster General advertised 
for bids for the manufacture of postal-cards for the suc¬ 
ceeding four years under certain specifications as to size, 
style, etc. The Public Printer bid on this contract and was 
awarded it. Then the Public Printer, in order to get paper 
out of which to manufacture postal-cards, made a contract 
with the Champion Coated Paper Company, of which 
Thomson was president, to supply a certain amount of 
paper, during the succeeding year, of the estimated value of 
about $1,000,000. The contract between the Public Printer 
and the Champion Coated Paper Co. provided that the speci¬ 
fications in the contract between the Public Printer and the 
Postoffice Department should be used insofar as they were 
consistent with the contractual relations between the parties. 
It was alleged that Zantzinger was a postal-card agent and 
that “as such United States postal-card agent” he was 
authorized to pass upon the paper and the postal-cards made 
from it and he was thus an “officer” of the United States 
and a “person acting for and on behalf of the United States 
in an official function under and by authority of the Post- 
office Department of the United States.” 

Then the indictment averred that Thomson, knowing all 
these things and having the interest alleged in the contract 
with the Public Printer, one day mailed an envelope in Ham¬ 
ilton, Ohio, and caused it to be delivered at Washington, 
D. C., through the mail, to Zantzinger, containing no letter 
or word of any kind, but containing one hundred dollars, 
thereby, as the indictment alleged, attempting to bribe Zant¬ 
zinger to violate his official duty by accepting paper and 
postal-cards made therefrom. 

Demurrer was interposed to the indictment. The conten¬ 
tion of the defendant below was that it was no part of the 



official duty of Zantzinger to accept or reject paper furnished 
to the Public Printer under the contract with Thomson’s 
company, or the postal-cards made therefrom, and that 
therefore, since the officer or jxirson to whom the money 
was offered had no authority to do the act as to which he 
was sought to Ik* influenced, the crime of bribery as defined 
by the statutes had not been committed, and the demurrer 
should be sustained. 

III. The Lack of Authority of the Person Alleged to Have 

Been Bribed. 

It was demonstrated to the court below by an examination 
of the facts set forth in the indictment, taken in connection 
with the laws and rules and regulations applicable to the 
Postoffice Department and the Public Printer (of which the 
Court would take judicial notice) that Zantzinger was 
entirely without authority to do the act in question. It was 
pointed out that the indictment alleged that Zantzinger had 
such authority, if at all, only as postal-card agent of the 
United States and that the duties of the postal-card agent 
were fixed by law and that he could not be, and in fact was 
not, assigned the duty of passing upon, accepting or reject- 
ing paper furnished to the Public Printer, or postal-cards 
made therefrom. 

The duties of the postal-card agent are fixed by the act of 
March 1, 1900 (‘55 Stat. L. Pt. 1, 660-008), and Sections 
143, 144 of the Postal Laws and Regulations. None of 
these provisions authorizes the postal-card agent to accept 
or reject the paper furnished to the Public Printer or the 
postal-cards made therefrom. 

Further it was shown that these duties were expressly 
conferred by statute upon other officers of the government 





5 


who were the only ones authorized by law to perform the 
particular acts in question. 

(1) As to the acceptance of postal-cards, the law (33 
Stat. L. at 440) expressly provides for the appointment by 
the President of a purchasing agent for the Postoffice 
Department 

\\ ho shall, under such regulations, not inconsistent 
with existing law, as the Postmaster General shall pre¬ 
scribe, and subject to his direction and control, have 
super\ ision of the purchase of all supplies for the postal 
service.” 

In 1907 Supplement to Postal Lazes and Regulations, 
p. 12, it is provided that the purchasing agent shall have 
supervision of the purchase of supplies of every description, 
whether under contract or not. The provision is: (Sec. 
10, par. 0a, p. 12) 

To the purchasing agent for the Postoffice Depart¬ 
ment is assigned, under the direction and control of the 
Postmaster General, the supervision of the purchase of 
all supplies; and all purchases of supplies of every 
nature and character, whether under contract or not, 
either for the Postoffice Department proper or for any 
branch of the postal service, shall be made by the pur¬ 
chasing agent.” 

In 1907 Supplement to Postal Lazes and Regulations, 
p. 17 , it is provided that all supplies shall be examined by a 
committee appointed by the Postmaster General who shall 
report to him and to the purchasing agent, and if the pur¬ 
chasing agent concludes that the supplies are satisfactory 
in every respect they shall be accepted, otherwise, they shall 
be rejected. 

This provision is as follows: (Sec. 1G, p. Ge, p. 13) 




“If the purchasing agent concludes that the supplies 
are satisfactory in every resj>ect, they shall be accepted; 
it he concludes that they do not comply with the speci¬ 
fications, if furnished under contract, or are not up to 
the requisite standard, if purchased in open market 
they shall be rejected; or if in the event that they 
were rejected, the service would suffer by delay, 
they may be accepted by the purchasing agent at a 
reduction in price to be fixed bv the committee of 
inspection, subject to his approval.” 

Postal-cards are included among supplies (1907 Supple¬ 
ment to Postal Lans and Regulations , />. 23 .) 

As a matter of fact, all this was recognized in the very 
specifications themselves (which were a part of the contract 
between Thomson’s Company and the Public Printer), 
where the Purchasing Agent is made the agent of the Post¬ 
master General, within the meaning of the contract, with 
power to accept or reject postal-cards. 

Section 22 of the instructions to bidders in the specifica¬ 
tions, provides: 

“All acts done by the purchasing agent for the Post- 
office Department in respect of the contract, including 
the examination, acceptance or rejection of cards fur¬ 
nished thereunder, shall be deemed and taken, for all 
purposes, to l>e the acts of the Postmaster General, 
within the meaning and intent of the contract.” 

(2) With respect to the acceptance or rejection of paper 
in the contract between the Public Printer and Thomson’s 
company, it was shown that neither Zantzinger nor any 
other employe of the Postoffice Department, could act 
because such contract was governed by certain statutes 
which expressly provide for and fix the duties of officers 
who shall pass iq)on, accept or reject the paper. (Act of 
Jany. 12, 1895, Ch. 23, 28 Stat. L. 601 ; 6 Ann. Stat. 644, 
645.) 





These officers are the examining board provided under the 
laws governing the Public Printer, and the Public Printer 
himself. The contract between Thomson’s company and 
the Public Printer expressly states that it was made under 
authority of this act of January 12th, 1895. 

In this act it is provided that: 

“The chief clerk, the foreman of printing and the 
person designated by the joint committee on printing 
shall constitute a board to examine and report in writ¬ 
ing on all paper delivered under contract or by purchase 
or otherwise, at the government printing-office.’’ 

By a later act the deputy public printer was substituted for 
the chief clerk on this board of examiners. It is further 
provided in said act of January 12th, 1895 (Sec. 8) that 

“in case of difference of opinion between the Public 
Printer and any contractor for paper, respecting its 
quality, the matter of difference shall be determined by 
the joint committee on printing or bv the Secretary of 
the Interior when Congress is not in session, and the 
decision of such joint committee or of the Secretary of 
the Interior shall be final as to the United States.” 

It was thus demonstrated that, under the laws and rules 
and regulations of the Postoffice Department, of which the 
Court would take judicial notice, not only did Zantzinger 
as postal-card agent have no authority to do the act with 
reference to which he was offered money, but the particu¬ 
lar act of accepting or rejecting paper and postal-cards 
had been expressly conferred on other officers of the govern¬ 
ment. Zantzinger simply had nothing to do with the matter. 

(d) It was further shown that insofar as Zantzinger as 
postal-card agent might be considered to have been desig¬ 
nated by the Postmaster General as his duly authorized 
agent mentioned in the specifications furnished by the Post- 



master General (which authorized the Postmaster General 
or his duly authorized agent to accept or reject paper) not 
only could Zantzinger. as postal-card agent, not be desig¬ 
nated under the law and regulations, and not only did the 
contract itself expressly provide who should be the agent 
of the Postmaster General intended by the contract, but it 
was shown that the contract itself between the Postmaster 
General and the Public Printer, of which the specifications 
referred to were a part, was void and no one was authorized 

to act under it whether designated or not. 

The invalidity of the contract was conclusively shown by 
examination of several sections of the Revised Statutes and 
opinions with reference thereto. In fact, this point was 
scarcely controverted by the district attorney. 

The contract between the Postmaster General and Public 
Printer was for a period of four years. 1 he only semblance 
of authority for any contract is to be found in the appropria¬ 
tion act of March 1st, 1909 (35 Stat. L. Pt. 1, p. 600-668.) 

This is entitled . 

“An Act making appropriations for the service of the 

Postoffice Department for the fiscal year ending June 30, 

1910, and for other purposes.” 

And further on: 

“For manufacture of postal-cards $21/,000. 


Section 3732 R. S. provides: 

“No contract or purchase on behalf of the United 
States shall be made unless the same is authorized by 
law, or is under an appropriation adequate to its fulfill¬ 
ment.” 

In an opinion by Wm. H. Taft (19 Op. Atty. Gen. 650) 
this statute is construed and it is held that the first clause 
applies to direct authority to contract granted by statute and 


the second clause covers implied authority arising out of an 
appropriation of means to fulfill; and that the two must be 
construed together. In other words the statute (1) forbids 
a contract, not involving public moneys, unless expressly 
authorized; and (2) it forbids a contract involving public 

moneys, which exceeds an appropriation, even though other- 
wise authorized. 

The opinion says: 

If public moneys are involved an appropriation may 
gne power to contract. If public moneys are not 
involved the Department is prohibited from making the 
contract unless the same is authorized by law.” 

The particular contract there considered was held void, 
because of absence of an appropriation adequate to its ful¬ 
fillment without regard to whether it was authorized by any 
law or not. 

The origin of such prohibition against contracts extending 
beyond appropriations, is found in Sec. 0, Art. 1 of the 
Constitution of the United States, which says: 

“No money shall be drawn from the treasury but in 
consequence of appropriations made by law.” 

The act making appropriations for this contract between 
the Postoffice Department and the Public Printer (35 Stat. 

L. Pt. 1, pp. (>G0-GG8), made appropriations only for the 
next fiscal year and set apart the specific sum of $217,000. 

Section 3090 R. S. provides that all balances of appropria¬ 
tions for any fiscal year shall lapse at the end of the year. 
Therefore no part of the money appropriated for this con¬ 
tract could be used after the first year and none could be 
used at all for a four-year contract. 

It is true that by an act passed in 1858 (Sec. 3735 R. S.) 
which provides that no contract for stationery or other sup- 
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plies shall he made for a longer term than one year, an 
exception is made in favor of mail bags, postal-cards, and 
the like. Hut the trouble with this statute is that the excep¬ 
tion merely takes postal-cards out of the operation of §3735 
and does not take them out of the operation of §3732. This 
exception in §3735 therefore does not militate against the 
effect of §3732 forbidding contracts involving public money 
in excess of appropriations. If public moneys are involved 
there still must be appropriations adequate to fulfill the con¬ 
tract. 

Neither does the act found in 32 Stat. L. 114, permitting 
four-year contracts by the Postmaster General for articles 
enumerated under the “Supply Division” change the effect 
of §3732, or permit such contract for postal-cards, because 
the articles enumerated in the Supply Division under this 
statute did not include postal-cards. 

The whole subject was finally settled by the last enactment 
of Congress (34 Stat. L. Pt. 1, 7G4), the act of June 30, 
1003. This act provides: 

“No act of Congress hereafter passed shall be con¬ 
strued to make an appropriation out of the treasury of 
the l nited States, or -to authorize the execution of a 
contract involving the payment of money in excess of 
appropriations made by law, unless such act shall in 
specific terms declare an appropriation to be made or 
that a contract may be executed.” 

The four-year contract, therefore, between the Postmaster 
General and the Public Printer was void and there could 
be no official duty to act under it. 

It was therefore shown that on any view that might be 
taken Zantzinger was not authorized to act in the matter of 
accepting or rejecting paper or postal-cards and this was the 
only matter in which he was alleged to have been offered a 
bribe. 


IV. The View of the Court Below. 

tJtTr, ° f ‘ he lean!ed JUdge be,ow to demons, ra- 
on that Zantzmger was without autltority to do the par¬ 
ticular act with reference to which he was alleged to h^ 
been br,bed, was that, if it was necessary under the statute 
fo, the indictment to allege that Zantzmger was an officer 
mg authority to do the act he would “incline to the 
conclusion that the demurrer would prevail;” but his view 

" aS dmt * ' e statute P u| iished not only the offer of money to 
an officer or person lawfully authorized to do the act with 
re eience to which the money was offered, but the offer of 
money to any person, whether authorized to do the act or 

not, provided the act itself was one that some official could 
do. The Court said;. (Rec. p. 15.) 

“It is only material to this part of our opinion to 
show that some tribunal or other, no matter who, 
u hetlier Zantzmger, the purchasing agent or a board 
was by law charged with the official function of inspec- 
ing, accepting or rejecting the paper.” 

And then he proceeded with the view that once the act was 
found to be part of an offic ial function, it made no difference 
whether the person to whom money was offered had any 
authority to perform the act or not. 

It is this interpretation of the statutes relating to bribery 

to which we object and we respectfully submit that it is 
erroneous. 

V. The Fallacy in the Reasoning to Support This View. 

The indictment in the case at bar was framed under §39 
of the Criminal Code of the United State. The Court 
below, however, discussed only §861 of the Criminal Code 
of the District of Columbia, which the Court said was also 



applicable. An examination of these two statutes shows that 
they cover the same offense with respect to bribery, or 
attempted bribery, of a public official or of one acting in an 
official capacity. 

Section 861 provides, in substance: 

“\\ hoever promises, offers or gives * * * any 
money or other thing of value * * * to any 
executive, judicial or other officer or to any person act¬ 
ing in any official function * * * with intent to 

influence, etc., shall be fined, etc." 

I he Court below seems to suggest that there is some dis¬ 
tinction between §39 and §861, and that the latter may be 
broader than the former. It will be seen, however, that in 
all essential particulars they are identical. Each makes it an 
offense to offer or give any money or other thing of value 
to any officer or to any one acting in an official function for 
the purpose of influencing his action. The only difference is 
that §39 refers specifically to any officer or the United States 
or to any one acting on behalf of the United States in an 
official function, whereas §861 of the District Code simply 
refers to any executive, judicial or other officer, or to any 
person acting in an official function. The present indictment 
was evidently brought under §39, as shown by the language 
of the pleader: but whether under §39 or §861, makes no 
difference so far as concerns the construction given to the 
statute by the Court below. 

The view of the learned justice of the lower court is 
that the statute punishes the britery of two classes of per¬ 
sons (1) “any officer" and (2) “any person acting in an 
official function" and that the second class, that is, any 
person acting in any official function, includes any person 
who may assume to act, whether he has the slightest author¬ 
ity to act or not, provided the act which he does is a part of 
an official function belonging to some one. 
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The reasoning of the court by which this conclusion is 
reached is as follows: The expression “person acting in an 
official function” must mean something different from the 
word “officer”; for otherwise there would be no occasion 
for the use of the two expressions. If the expression “per¬ 
son acting in an official function” meant a person lawfully 
authorized to perform the official function there would be 
no distinction between such person and an officer, and the 
expression would be superfluous. Therefore the expression 
person acting in an official function ’ must mean a person 
doing an official act whether he has any authority to do the 
act or not. And thus it would be bribery to offer money to 
any person (though totally without authority), to influence 
that person in thereafter doing an act which belonged to the 
official duties of some one, no matter whom. 

The fundamental error in this reasoning lies in the 
assumption that the word “officer” necessarily includes every 
person authorized to act in an official capacity and that 
Congress in using the word “person” must have intended a 
broader signification, that is, a person acting in an official 
function, whether authorized or not. This is a wholly mis¬ 
taken view. There are many persons authorized by the 
government to do official acts who are not officers of the 
United States. 1 he word “officer” has a definite meaning 
and one distinct from that attached to a person authorized 
to do an official act. 

There are many cases holding that a person authorized to 
do an official act is not necessarily an officer. For example, 
see 

Bunn v. People, 45 III. 397; 

Sherbun v. Hooper, 40 Mich. 503; 

In re Hathaway, 71 N. Y. 238; 

Braithumte v. Cameron, 3 Okla. 630; 

Shields v. McClung, 6 IV. Va. 79; 

State v. Myers, 52 IVis. 628. 




Indeed the very distinction between “officers” and “per¬ 
sons authorized to act officially, intended bv Congress in 
the bribery statutes, and the meaning of the phrase “person 

acting in an official capacity,” have been pointed out in the 
case of 


Lnited States v. Van Leirecn, 62 Fed. 62 . 

I hat case arose under §.*>501, punishing the acceptance of 
a bribe by any officer of the United States or “person act¬ 
ing for or on behalf of the United States in any official 
capacity. This statute—exactly as does the statute in the 
case at bar—describes two classes of persons, to wit, “offi¬ 
cers” and “persons acting in an official capacity.” And the 
Court was called upon to point out the distinction between 
the two expressions intended by Congress, for it was con¬ 
tended that they referred to the same class of persons and 
that a person acting in an official capacity must necessarily 
be an officer. But the Court said that the meaning intended 
by the two expressions was clear; that they referred to those 
technically known as “officers” on the one hand, and to 
those, not technically officers but who are lawfully author¬ 
ized to perform some duties of an official character, on the 
other hand. The language of the Court is an exact answer 
to the reasoning on which the conclusion of the Court below 
in the case at bar, was based. It is as follows: 

“It is urged in argument that this provision of the 
statute requires that the person must act in an official 
capacity, and that this requirement can only be met 
when the person is an ‘officer,’ as that term is defined 
in U. S. v. Germaine. This construction would wholly 
destroy the force of the second definition in section 
5501. If no person can act in an official capacity, 
except an officer, and no one can be an officer, except 
one appointed in the mode provided in section 2, art. 2, 
of the constitution, then it was useless to place in sec- 






tion 5501 any other definition than that of the opening 
words, to wit, ‘Every officer.’ It is clear, however, that 
ongrcss intended to include within the section persons 
other than those who were technically ‘officers of the 
L mted States, as that term is defined by the Supreme 
Lotttt. The section includes all persons acting for or 
on behalf of the United States, under or by virtue of 
the authority of any department or office of the govern- 
went, in an official capacity.” 


A person may act in an official capacity because he 
is an officer lawfully appointed and qualified, and acts 
as such, or he may act in an official capacity because he 

lawfully performs duties which are of an official 
character. 


Following the above discussion the Court proceeded to 
examine the statutes to determine whether the person bribed 
(who was a member of a board of examining surgeons), 
though not an officer within the meaning of the statutes, 
was nevertheless lawfully authorized to do the act in refer¬ 
ence to which he was offered money, and found that he was 
so authorized. 

This case makes clearer the fallacy in the reasoning of the 
Court below. In view of the well-settled distinction between 
an officer and a “person” not technically an officer, but 
lawfully authorized to perform some act of an official char¬ 
acter, there is no warrant for the assumption that Congress, 
m using the expression “person acting in an official func¬ 
tion,” in addition to the word “officer” must necessarily have 
intended to designate.any person who might assume or agree 
to perform an official act, whether he had any lawful author¬ 
ity to perform it or not. The reason for the Court’s inter¬ 
pretation, therefore, fails. 

Justice Wright says: (Rec. p. 14.) 

“Had it been the intention of Congress to punish the 
bribery of only de jure officers, the phrase ‘any person 
acting in any official function could have found no 
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place in the trepression of that intention. The word 
‘person is as generic as the word ‘officer.’ It is used in 
the context not to identify ‘officers,’ but to identify 
those who are distinctly not officers; its significance is 
opposite to that of ‘officers.’ 

Of course. Congress never intended to punish the bribery 
of officers only; but, on the other hand, Congress never 
intended to punish as bribery the giving of money to any 
stranger who might claim that he would perform some 
official function, if he had no lawful authority to perform it. 

VI. The Settled Interpretation of the Bribery Statutes. 

The necessity of some lawful authority of the “officer” or 

person bribed, to do the act for which he was given money 
is fundamental in the law relating to bribery. In the long 
list of cases on the subject the decision of the court below in 
this case is the first to dispute it. 

In the many opinions that have been given on the subject 
the discussions have concerned the question as to how the 
authority must be conferred, whether it must be by some 
statute or may be by a department rule; or whether the act 
must be one that results in final valid completion, every step 
of which is legal, or whether it is sufficient if the particular 
act is within the general official jurisdiction of the officer or 
person, whether it can ever l>e made effective or not. But in 
no case is it doubted that the individual to whom the bribe 
was offered—be he an “officer” or “person acting in an 
official function”—must be lawfully authorized to do the act, 
or consider or pass upon the matter, with relation to which 
he was offered money. 

In 

State v. Butler, ij8 Mo. 272 , 
it is said: 

“There is no rule so uniformly adhered to by the 
courts, both State and Federal, as the one ‘that there 









17 


can be no bribery of any official to do a particular act, 
unless the law requires or imposes upon him the duty of 
acting. It is bottomed upon the sound and logical prin¬ 
ciple tbat he cannot be influenced to do something that 
he has no power or authority to do.” 

There are many cases in support of this proposition and 
none against it. 

The earliest Federal case is that of 
United States v. Gibson, 4 / Fed. 

I 11 this case the defendant was indicted for offering money 
to an internal revenue officer to set fire to a distillery. The 
Court sustained a motion to quash the indictment on the 
ground that the act sought to be brought about by the offer 

of money was not one within the line of duty of the officer. 
The Court says: 

To bribe or induce such an officer to do or omit to 
do an act not connected with his line of duty impinges 
upon no United States law.” 

In 


United States v. Boyer, 85 Fed. 425 , 

the defendant was indicted for offering a bribe to an inspector 
of cattle to induce him to pass cattle that should have been 
condemned. The indictment charged that the inspector was 

an “officer” and a “person acting on behalf of the United 
States.” 

The Court held that the law under which the inspector 
was acting was unconstitutional. But the Court went on to 
consider whether the offer to the inspector might neverthe¬ 
less be bribery, since he was actually performing the act of 






inspection, though without any valid authority. And the 
Court held that it was not. 

Says the Court : (p. 460.) 

“In the case at bar, had the inspector received the 
bribe, it would have been no offense against the laws of 
the United States, for the reason that it was intended to 
induce hint to do a thing zehich no valid law of Con¬ 
gress imposed upon him to do. It would not have been 
an infraction of the State law, because no State law 
imposed upon him the duties alleged in the indictment; 
nor was he an officer of the State. I am unable to 
perceive, by any course of sound reasoning, that the 
facts alleged in the indictment constitute an offense 
against the United States.” 

The same view has been uniformly adopted by the State 
courts. For example, see 

Collins v. State , 25 Tex. 202 ; 

State z\ Lehman, 182 Mo. 424 ; 

Moore v. State, 44 Tex. Crim. App. 159 ; 

Exparte Richards, 44 Tex. Crim. App. 561 . 

. The proposition for which we contend is also assumed as 
the correct one in the decisions of the Supreme Court of the 
United States. See 

Benson v. Henkel, 198 U. S. 1 . 

That case in the Supreme Court was an appeal to review 
an order dismissing a writ of habeas corpus, to inquire into 
a detention to await a warrant for removal from New York 
to the district of Columbia. The defendant had been 
indicted in the District of Columbia for bribery under §5451 
R. S. (and, of course, §861, of the District Code would also 
have been applicable to his case, if applicable to that of 
defendant in the case at bar). 
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The Court held that it was not the duty of the committing 
magistrate to examine into the sufficiency of the indictment; 
but the Court, taking up the objections to the indictment, went 
on to say what it would be the duty of the Court in which 
the indictment was found , to fuss upon. As to the objec¬ 
tion to the indictment that it was not within the duties of the 
person who was bribed to do the act sought to be influenced, 
the Court said (p. 12) that the real question was whether 
the authority to do the act must be conferred by statute, or 
might be specially delegated by the head of a department in 
pursuance of regulations properly made. There was no 
suggestion that the court might consider whether the act 
was done by a person having no authority at all with refer¬ 
ence thereto. The inference is clearly the other way. 

This case was followed in 

Peckham v. Henkel 216 U. S. 482 . 

Haas v. Henkel, 216 U. S. 460 . 

This court has also, sustained the proposition for which 
we contend. I 11 

Benson v. United States, 27 App. Cases, 3*31 at 338 
the Court after citing some of the cases given above says: 

“The able counsel for the defendant in the case 
before us insist that the cases just reviewed sustain the 
contention that the essential element of the crime of 
bribery under this statute is that the act to be done or 
omitted must be a violation of the official's lawful duty. 
These cases sustain that proposition, but all of them 
were cases, whatever happened to be the varying form 
of bribery statute in the different States, in which the 
bribe or offer to bribe did not relate to any pending 
matter in which the person to be induced might or could 
have at any time an official lawful duty, and in nearly 
all of them he never could have any official duty because 
he never had any official function.” 



The last sentence in the above quotation recites a situa¬ 
tion exactly like that in the case at bar. It was demonstrated 
to the Court below that Zantzinger had no official lawful 
duty in connection with the passing upon, accepting or 
rejecting of paper furnished to the Public Printer by Thom¬ 
son s company or the postal-cards made therefrom; and this 
was the only act with reference to which Zantzinger was 
alleged to have been offered money by Thomson. And yet, 
notwithstanding that the Court below was satisfied that the 
offer * * did not relate to any matter in which the 

person to be induced could have at any time any official 
lawful duty,” but was made to a person who was merely 
going to act without authority, the Court below held that the 
statute had been violated, reasoning upon a view of the law 

exactly contrary to that suggested by this Court in the above 
opinion. 

Says the Court below (Rec. p 12): 

“The defendant claims that * * * Zantzinger 

could hove no loyal duty concerning its [the contract’s] 
execution, because, as the defendant claims the law not 
only failed to vest Zantzinger with any duties concern¬ 
ing such contracts, but definitely fixed the duty of 
inspection of paper purchased for the government in 
another and different authority. The mind of the Court 
-followed the argument of these two latter propositions 
with a considerable approval which ?would still attend 
their examination were it necessary to bring them for¬ 
ward for decision.” 


But ne\ ertheless, although it was evident that Zantzinger 
“could have no legal duty’’ with reference to the act alleged 
to have been influenced, the Court said that the offer con¬ 
stituted bribery because the act of accepting or rejecting 
pai>er appeared to be an official act which some officer might 
lawfully perform. 
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The precise point for which we are contending was sus¬ 
tained in the case of 

In Re Yee Gee, 33 Fed. 145. 

In that case the defendant was indicted on a charge of 
bribery of an interpreter of the Chinese language to induce 
him to render a favorable translation in a certain hearing 
before a United States Commissioner. It was held that the 
indictment was insufficient because the interpreter held his 
position under an appointment by the Secretary of the 
Treasury, and was not by law, or otherwise, authorized to 
act before a United States Commissioner unless appointed 
by the Commissioner for that purpose and it did not appear 
that he had been so appointed by the Commissioner. The 
very point made in the case at bar was considered in that 
case. The Court took up the question whether, under the 
statute, the indictment might be sufficient if it appeared 
that making interpretations before a United States Com¬ 
missioner was an official act and the performance of an 
official duty and that the person bribed was actually per¬ 
forming, or was going to perform, that act in pursuance 
of money paid him. The Court held that this would be 
going too far and that it was essential that the person doing 
the act have authority to perform it. The Court says: 

“It is my opinion that the offer to bribe, alleged to 
have been made by Yee Gee, does not amount to a com¬ 
pleted offense, within the provisions of Section 5451, 
for the reason that it was not intended to influence Mr. 
Gardner in the manner of performing his duty under 
his appointment from the Secretary of the Treasury, 
and he had not at that time been appointed or desig¬ 
nated by the Commissioner to serve as an interpreter, at 
the contemplated hearing. * * * 

The Secretary of the Treasury has no authority to 
select interpreters to assist the courts in judicial pro- 




ceedings, and it would be expanding the scope of Mr. 
Gardners official functions too far to assume that his 
appointment constitutes him an officer of the United 
States, whose translation of a Chinese document could 
he received in a judicial proceeding as authentic by 
reason of the official character of the translator, or 
that in making a translation of the testimony or papers 
to be used at a hearing before a United States Com¬ 
missioner he would he acting in the discharge of his 
official duty under said appointment." 

In the case at bar the indictment sets forth the act which 
Zantzinger was to do in pursuance of the payment of money. 
He was to accept certain paper and postal-cards. This is 
the only act lie was to do. This act he had no authority to 
do, for the duty of performing this act was expressly con¬ 
ferred on other officers and it was no part of Zantzinger’s 
duties as an officer, nor had any such duty been conferred 
on him in any capacity. 

Any reasonable construction of the statutes on bribery 
would lead to the conclusion that it is essential to constitute 
the crime that the officer or person be authorized to do the 
act in question or the act must be within the duties conferred 
on him by law or by rules and regulations having the force 
and effect of law. And such is now the settled construction 
of the statutes on bribery, so made by every court that has 
considered the subject in any jurisdiction. 

The construction put upon the statute by the Court below 
would lead to the most absurd consequences and we have no 
doubt that if the point had l>ecn raised in oral argument 
the learned judge would have abandoned such a construc¬ 
tion. The Court below said that all the government need 
show is that there is an official function to be performed; 
then any person, whether authorized or not, who pretends 
or assumes to perform that function or agrees to perform it, 
or is offered money with the intent that he shall perform it, 
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may be the subject of bribery and that it is bribery to offer 
such a person money to influence him to do such act. If this 
is true then Congress has made a novel and astonishing law. 
For example, the President of the United States is author¬ 
ized by law to appoint his cabinet. Thus, there is an official 
function to perform in this respect. Therefore, if the chief 
of police of the city of Washington undertakes to appoint 
the President’s cabinet then any one who gives money to the 
chief of police for the purpose of securing a place in the 
cabinet would be guilty of bribery under §S01 of the District 
Code. 

We submit that no such interpretation of the law was 
intended by Congress. 

VII. Even on the Interpretation of the Court Below the 
Demurrer Should Have Been Sustained. 

On page 10 of the opinion the Court says: (Rec. p. 10.) 

“If the indictment at bar charged only that Zant- 
zinger was an officer and that the act of inspection was 
one attached to his office we incline to the conclusion 
that the demurrer would prevail, but as already pointed 
out the indictment at bar avers that he was a ‘person’ 
discharging the ‘official function’ of inspection aside 
from and in addition to the allegation that he was an 
‘officer’ discharging the ‘duties of his office.’ ’’ 

In other words the Court says that if it were charged that 
Zantzinger was an officer and the act which he was to do 
in the acceptance or rejection of paper was a part of his 
official duties the demurrer would be sustained because it 
was shown that the act was not a part of his official duties, 
and that he had nothing to do with the matter; but the 
indictment was good because it also charged that Zantzinger 
was a “person” and that the act was an “official function” 




and that Zantzinger was going to perform it; this being 
sufficient, in the view of the Court. If it is true that the 
indictment would have been bad if it set forth that Zant¬ 
zinger was an officer and that the act in question was a part 
of his official duties, then certainly on the Court’s own rea¬ 
soning the indictment would also be bad if it set forth that 
Zantzinger was—not a “person merely or “any person”— 
but a particular kind of person, to wit, "a person acting for 
and on behalf of the l nited States in an official function , 
under and by authority of the Postoffiee Department of the 
United States and it appeared that Zantzinger did not have 
authority of the Postoffiee Department or any other depart¬ 
ment, to perform this official function. And yet this is 
exactly what the indictment charges. The only place where 
Zantzinger is referred to as a "person” as distinguished 
from an "officer.” is in the following language: (Rec. p. 4.) 

“And that in so deciding and acting the said Major 
W. P. Zantzinger was a person acting for and on behalf 
of the L nited States, in an official function under and 
by authority of the Postoffiee Department of the United 
States." 


Everywhere that Zantzinger is referred to he is stated to 
be either an officer or a person acting under the authority of 
the Postoffiee Department or a person “so acting as afore¬ 
said. But, as already shown, Zantzinger was not a person 
authorized to act or acting under the authority of the Post- 
office Department or any other department, in the particular 
matter with reference to which the alleged offer was made. 
He was just as much an “officer” acting within the duties 
“attached to his office, as he was a "person acting under 
authority of the Postoffiee Departmentfor he was neither. 
Therefore the reasoning of the learned Court below, even if 
correct, fails to apply to the present indictment. 
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The pleader himself recognized that it was not sufficient to 
allege that a mere intruder, without any authority, had been 
bribed to do an official act, and was careful to set 
forth distinctly and clearly that the person claimed to have 
been bribed was either an officer performing an official func¬ 
tion or a person acting on behalf of the United States under 
authority of the Postoffice Department. But an examination 
of the law shows that Zantzinger was neither. Even on the 
reasoning of the Court below, therefore, the demurrer 
should have been sustained. 

VIII. Without Regard to the Authority of Zantzinger the 
Indictment Shows on Its Face That No Crime Was 
Committed. ? 5 raj 2 

J 

The indictment reads: (Rec. p. 9.) 

“That on the thirtieth day of April in the year of our 
Lord one thousand nine hundred and ten, and in the 
Southern District of the State of Ohio, the said Peter 
G. Thomson, senior, who was then the president of the 
said body corporate, and who then and there well knew 
all and singular the premises in this count set forth, did 
deposit and cause to be deposited in the United States 
Postoffice in the city of Hamilton, in the county of But¬ 
ler, a certain envelope having printed thereon a two- 
cent stamp of the L T nited States and bearing thereon the 
address following, that is to say: 

‘M. W. P. Zantzinger, 

No. 1440 Meridian Street, N. W., 

Washington, D. C.’ 

which envelope, as the said Thomson well knew, con¬ 
tained one hundred dollars in money; and did on the 
second day of May, in the year aforesaid, cause to be 
delivered to the said Major W. P. Zantzinger, at the 
District of Columbia aforesaid, through the United 
States mails, the said envelope containing the said one 
hundred dollars in money.” 
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After this allegation the pleader proceeds in substance as 
follows: 


“And the said Peter O. Thomson thereby did unlaw¬ 
fully, knowingly and corruptly offer to give to said 
Zantzinger the sum of one hundred dollars with intent 
to influence the decision and action of said Zantzinger, 
etc”. 

In other words, Mr. Thomson sent an envelope containing 
one hundred dollars to Zantzinger and thereby the pleader 
concludes that, from the mere fact of sending this envelope 
with money enclosed, Mr. Thomson, intended corruptly to 
influence an officer or a person acting in an official function, 
in performance of his duty. In other words, he infers, from 
the sending of an envelope containing money, the following: 
first, that Thomson had made a corrupt agreement or com¬ 
municated a corrupt intention to Zantzinger and, second, that 
the moire}' v. r.s sent in pursuance of such corrupt under¬ 
standing or intention. But such an averment is not a state¬ 
ment of a crime under the statute. The mere fact of send¬ 
ing one hundred dollars in an envelope is all that the district 
attorney has to state and all there is in this case. If this 
case was submitted to a jury and it was admitted that this 
allegation was proved to its fullest extent, could it be 
doubted for a moment that it would he the duty of the court 
to take the case from the jury? Without a syllable of 
explanation, without a line of any agreement under which 
the money was paid, must it be presumed simply from the 
fact that the officer to whom the money was sent was an 
officer of the United States connected with the Postoffice 
Department to whom postal-cards were being furnished by 
the Public Printer, the pai>er for which was being furnished 
by Mr. Thomson’s company—that Mr. Thomson sent this 
money to influence the officer in the performance of his 
official duties? When we consider that every presumption of 
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innocence is to be made in favor of the act which the defend¬ 
ant did, are we to say that this act is to be presumed to 
be a part of a bribery scheme rather than an innocent pay¬ 
ment in pursuance of some understanding that was not 
unlawful ? 

But these questions are answered fully in a case decided 
by Judge Ray for the district court of the Northern District 
of New York, and affirmed by the Supreme Court of the 
United States. 

United States r. Green, 13G Fed. 618. 

In that case the court was called upon to consider whether 
a crime had been shown so as to call for a removal from the 
district upon the charge made. The charge made against 
Green was that he had given a bribe to one Beavers, an 
officer of the United States connected with the Postoffice 
Department. It was shown that Beavers, as an officer of 
the United States, connected with the Postoffice Department, 
had charge of the purchase of certain supplies. The defend¬ 
ant Green represented the International Time Recorder 
Company having certain recording machines for sale. The 
government had purchased some of these instruments. Green 
representing the company was anxious to extend the sale 
and visited the Postoffice Department and conferred with 
Beavers. The government through the negotiations of 
Green was purchasing additional machines. At one time 
there was some suggestion of substituting another machine 
for the one Green was selling, but this was not carried out, 
mainly through the view taken by Beavers. It was then 
shown that certain money of Green’s had been given to 
Beavers and this was the sum and substance of the acts 
done by Green. 

The Court says: (p. G2G.) 




"In this case it is regarded as established that Green 
paid money by means'of his check to Beavers. It is 
regarded as established that in some instances Green 
paid to Beavers the amount of his (Green’s) commis¬ 
sions received from the Time Recorder Company as 
he received them from the company. What are the 
conclusions demanded by the government from these 
facts ? • They are the following: (1) That Green cor¬ 
ruptly agreed with Beavers that, if he would use his 
influence with the Postoflice Department and induce it 
to purchase machines from the Time Recorder Com¬ 
pany through him (Green) or otherwise, he (Green), 
the agent of the company, having a commission on 
such sales, would pay the amount of such commis¬ 
sions to Beavers, and that by means of this corrupt 
offer, assented to by Beavers, Beavers was bribed and 
procured to use his influence with the government for 
the puichase of these machines. (2) That the payments 
made by Green to Beavers were in pursuance of such a 
corrupt agreement. Thus the mere fact of the payment 
of money by Green to Beavers is made to prove (1) the 
making and existence of a corrupt agreement, and (2) 
the performance of the agreement. 

1 he most that can be claimed from the evidence 
adduced by the government in supi>ort of indictment 
* * * charging that Green bribed Beavers in rela¬ 

tion to the International Time Recorders, and in viola¬ 
tion of Section 5451 of the Revised Statutes of the 
United States is that it creates a strong presumption 
that there was some arrangement or agreement between 
Beavers and Green by which Green was to pay or trans¬ 
mit money to Beavers. The time of the making, the 
nature or character of the agreement, the subject mat¬ 
ter to which it related and the consideration for such 
money are lett to mere conjecture and surmise. Not a 
scrap of writing produced, or a spoken word testified to, 
gives any light on, or even tends to support, the theory 
that there was an unlawful agreement or understanding, 
or that money w as paid to influence the official action of 
Beavers. Neither suspicion, conjecture, nor surmise 
establishes probable cause either that a crime has been 
committed or that a designated person is guilty of the 
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commission of such crime, if committed. For any¬ 
thing that appears in the evidence relating to indict¬ 
ment Ao. 2 6!) 2T, Green may have borrowed money 
of Beavers, agreeing to pay him when he received his 
commissions from the Time Recorder Company, or he 
may have purchased property from Beavers, agreeing to 
pay him at such times. We may indulge in speculation 
as to the existence of other agreements and business 
transactions, and such imaginery agreements and trans¬ 
actions find as much support in this evidence, outside of 
the indictment itself, as does this charge of bribery. 
The defendant in a criminal case is presumed to be 
innocent until proven guilty, and this presumption 
obtains in favor of a defendant accused by the govern¬ 
ment of the United States to the same extent and with 
the same force as when the accusation is made by 
individual.” 

Says Trieber. judge, speaking for the Circuit Court of 
Appeals, Eighth Circuit, in 

Vernon v. United States, 146 Fed. 121. 

referring to two explanations of an act, one of which 
makes it innocent and the other unlawful: (p. 125.) 

“Assuming that the jury would be justified to draw 
either of these inferences, the rule of law is that in the 
case of conflicting presumptions that which assumes 
innocence must be adopted. It is equally well settled 
not only in criminal cases, but also in civil cases, that 
whenever circumstantial evidence is relied upon to 
prove a fact, the circumstances must be proved and not 
themselves presumed.” • 

In the case at bar the whole case of the prosecutor is 
revealed bv the particularity of his statement in the second 
count of the indictment. What Mr. Thomson did, and all 
he did, was to send one hundred dollars to Zantzinger. It 
does not appear but that Thomson owned Zantzinger the 
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mone\, hut we are called upon to make the presumption of 
law that the mere sending of it showed an intent to offer a 
hrihe in relation to a contract for several million pounds of 
paper and woith millions of dollars. It would seem per- 
fectly clear that the mere statement that Thomson sent a 
certain hundred dollars in an envelope, is not, without more, 
a charge of committing the crime of bribery. 

And this statement is all there is in this case and is an 
admission of record as to what is meant by the district 
attorney when he says in the first count of the indictment 
that Thomson offered money to Zantzinger with intent to 
influence his conduct. 

Being an amplification of the general terms employed in 
another part of the indictment, and an explanation of them 
setting tortn with particularity the exact act done, it cannot 
be rejected as surplusage; and since, from the whole indict¬ 
ment, ii is s-cn that no crime has been committed, the 
demurrer should be sustained. 

\\ bile it is true that in many cases where unnecessary 
matter is nisei ted in an indictment it may be rejected as 
surplusage, this is not so where the additional or possibly 
unnecessary matter is the description of the very manner in 
which the offense was committed and the statement made 
with particularity shows that no crime was committed. 

In 

22 Cyc. p. 369 , 
it is said 


“A description of the manner in which an offense 
was committed, which shows that in fact there was no 
offense, cannot, however, be rejected, to sustain a good 
general charge 

In 


State v. Mahan , 2 Ala., 240 
a leading case, it is said in the syllabus; 
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“When an offense is created by statute, in general, it 
is sufficient to charge the offense in the terms used in 
the statute, but if superfluous allegations are added, 
and these show no case within the statute, the indict¬ 
ment is bad on demurrer.” 

It is to be noted in the case at bar that it is not a question 
of repugnancy in the ordinary sense between allegations, 
for the allegations are not necessarily inconsistent. The 
allegation of what Thomson actually did is an explanation 
of what is meant in the preceding allegation. The kind of 
repugnancy which exists here is aptly described in the Ala¬ 
bama case above cited, in the following paragraph: 

“This indictment is not, however, repugnant in the 
ordinary sense of that term; for all the allegations are 
consistent with each other although repugnant to the 
idea that the defendants are guilty under the statutes” 

In the Alabama case the indictment was for unlawfully 
making a bet on an election. In another part of the indict¬ 
ment it was set forth that the election was on a date before 
the date of the bet and this statement showed therefore 
that no crime had been committed. 

In 

Raymond v. People, 9 111. App. 344 

the defendant was charged with keeping a house of ill fame. 
He was properly charged, in the language of the statute, but 
in another part of the indictment the exact facts showing in 
what the keeping of the house consisted disclosed that the 
statute had not been violated. The court says: 

“Not only the act by this clause of the section made a 
misdemeanor, is charged, but the information sets out 
the particular way in which this act was done, and it can 
not be rejected as surplusage.” 
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The Court quotes the quaint language of Comyris Digest: 

“If a man, by the allegations of a thing not neces¬ 
sary, shows that he had no cause of action, this, though 
surplusage, shall hurt. 

To the same effect is the case of 

State v. Leonard , 171 Mo., <122, 94 Am. St. Reps., 
798. 

The syllabus in this case is as follows: 

“No part of an indictment can be rejected as surplus¬ 
age for the purpose of sustaining a conviction under it, 
which, if true, shows that no crime was committed. On 
the contrary, it must be accepted as an admission of re¬ 
cord which the state cannot refute .” 

The Court in its opinion says: 

“We think this case turns upon a broader ground, 
and that is. if the state admits in her pleading a state of 
facts which shows that the defendant cannot be con¬ 
victed of the offense charged, then and in that case he 
ought not to be put upon trial for such alleged offense. 
As an example, if the counsel representing the state 
should, when the case is called for trial, announce in 
open court that some material fact necessary to the con¬ 
viction of the defendant does not in fact exist and he 
would be unable to prove it, would the court upon this 
admission, put the defendant upon his trial, or would 
it suggest the dismissal of the case? In this case, if 
our interpretation of the charge that the official stamp 
and date being obliterated and erased was in effect a 
charge that the ticket in ixissession of defendant did not 
so sufficiently resemble the one it was intended to repre¬ 
sent as to render it deceptive and misleading, we have 
an admission by the record that the defendant cannot be 
convicted of the offense with which he is charged. The 
cases to which our attention has been directed, as an ex- 
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animation of them will demonstrate, in which the pur¬ 
porting; clause is held mere surplusage, have reference 
to a simple variance from the tenor of the instrument. 
But, on the other hand, there is no case which goes to 
the extent of saying that even an unnecessary allegation 
that is repugnant and inconsistent with the main charge 
to the extent of charging that no offense has been com¬ 
mitted, will be treated as surplusage. This is a broad 
admission of record and the state cannot at pleasure 
deny it and claim that it was unnecessary and should be 
treated as surplusage. The defendant, before being 
formally arrainged and hearing this indictment read or 
upon reading it, had the right to say, T ought not to be 
called upon to answer this charge because the state ad¬ 
mits a state of facts which shows that I cannot be con¬ 
victed of the offense alleged/ ” 

Of course the particular statement and admission that 
Thomson merely sent money in an envelope and thereby of¬ 
fered money with intent to influence, etc., is not helped by 
the formal conclusion “and so the grand jurors * * * 

do say that the said Thomson unlawfnilv did offer * * * 
with intent, etc.,” for this is a mere formal conclusion from 
precedent facts and is not, in criminal pleading, itself to be 
taken as a statement of facts. This is distinctly held in many 
cases, the leading case being 

Drake v. State, Jp Ohio , St., 211 . 

Of course Mr. Thomson has an innocent explanation of 
his act in giving a hundred dollars to Mr. Zantzinger, but 
he ought not to be called upon to answer in court a charge 
which shows on its face that all the district attorney has to 
prove, if admitted, would not constitute a crime. 

IX. Conclusion. 

We have shown that by the uniform current of authori¬ 
ties the rule is settled that in order to constitute the crime of 
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bribery the attempt must have been made to influence an act 
of some “officer" or “person acting in an official function,” 
which that officer or person was lawfully authorized to per- 
torm. And if the officer or person to whom an alleged bribe 
was given had no authority to do the act with respect to 
which it was charged he had been bribed, then no offense 
would 1 x' committed under the statutes. 


In the case at bar the Court below disregarded this rule 
and declared that it an official function was to be performed 
by any one. then, although the person to whom money was 
offered to influence his conduct, had no authority with re¬ 
sect to it, nevertheless, it would be bribery to attempt, with 
any consideration, to influence his action. This is not the 
law in any jurisdiction in the United States and particularly 
it is not the law in the District of Columbia. 

We have further shown that the indictment, by setting 
out wit! 1 , particularity the exact act which the defendant did, 
shows on its face that no crime was committed; for the dis¬ 
trict attorney has. bv his statement in the indictment, ad¬ 
mitted of record that all that was done was the sending of 
one hundred dollars to Zantzinger, an officer of the United 
States, without any offer or explanation; and this is as con¬ 
sistent with innocence as it is with guilt and therefore all the 
district attorney has to prove is something which does not 
amount to a crime. 

We therefore submit that the Court below erred in its 
order overruling the demurrer to the indictment and such 
order should l>e reversed. 

Respectfully submitted, 

Wade H. Ellis, 

R. Golden Donaldson, 

C. B. Matthews, 
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On Juno 9, 1900, the Postmaster General of the 

11 , fet ‘ lU ‘ s <*<lvoriisoil for proposals for furnishing 
postal cards ucoinlmg specifications aceonipanvin.r 
Hie advert.sentent, which were to he a part of‘an? 
proposal. It was therein provided that the cards were 
lo he made of paper as described, and that the cards 
mid all paper employed in their manufacture should 
no subject lit every respect lo the approval of the IVl- 
master General or Ills ugvnt. whose right of rei.rtion 
sliottId he absolute ami final, ami sai.l should 

be allowed free access to the mill and be permitted 
to examine the paper at any stage of its manufacture. 

A proposal submitted by the Public Printer of the 
l mteh States was on August 31, 1909, accepted bv 

ionn <, ' l,l, ; , r ler V nie ral- Thereafter, on October 19. 
1-MU. the l mted States, through the Public Printer 
entered into a contract with the Champion Coated 
1 uper Company, a body corporate, to furnish during 
the period ot one year, beginning January 1 191 cT 
some 9,200,000 pounds of postal-card paper, and to 
deliver the same at tin* Government Printing Oliice 
ware room. It was agreed in said contract that said 
paper should conform to said spccitications. which 
were made a part of the contract. 

. Floni January 1 A. 1910, to the finding of the in¬ 
dictment one Zantzinger was an ollicer and employee 
ot the l nited States ami of the Post-Office Depart¬ 
ment. a> l nited States postal-card agent, under the 
supervision of the Third Assistant Postmaster Gen- 
eral, who was authorized t(» prescribe rules for his 
conduct. 

I hat /antzinger. as such postal-card agent, was the 
agent ot the Postmaster (leneral mentioned in said 
specifications, and as such mjent tens charged irith 
the (hit a of inspect! iif/. before am/ postal cards ire re 
aeeepted In/ the I'ost-Ojfice Department, the cards and 
paper from which they were made, and was a person 
acting tor the I nited States in an official function. 

Retween January 17 and April 30, 1910, the paper 
company delivered at the Government Printing Office 
wareroom. for acceptance by the Public Printer, large 
quantities of postal-card paper, which paper was ex- 
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amined by Zantzinger. who found and determined 
that large quantities thereof were below said specifica¬ 
tions, and tltereupon ?v jected all such paper and re¬ 
fused to accept, on behalf of the Post-Office Depart¬ 
ment. am/ postal cards made therefrom. 

May 2. 1010. large quantities of the paper were at 
the Government Printing Office wa reroom, awaiting 
inspection by Zantzinger. and thereafter large quanti¬ 
ties of paper would be shipped, and Zantzinger would, 
in the performance' of bis duties, examine such paper; 
and then* was then and there pending and brought 
by law before and would thereafter be pending and 
brought by law before said Zantzinger, in his said offi¬ 
cial capacity a< l nited States postal-card agent, for 
determination, the question whether said postal-card 
paper conformed to said specifications, and it was his 
duty to reject all paper which did not conform. 

That on May 2. 1910, Peter G. Thomson, who was 
president of the paper company, and knew all the 
facts aforesaid, did give to said Zantzinger one hun¬ 
dred dollars in money with intent to influence his 
decision and action on the question aforesaid, and 
with intent to influence him to do an act in violation 
of bis lawful duty; /. '.. to find that the paper con¬ 
formed to said specifications, whether it did or not, 
and to accept the same, and postal cards made there¬ 
from. for and <»n behalf of the said Post-Office De¬ 
partment. 

The demurrer was on the ground that Zantzinger as postal- 
card agent bad no lawful duty of examining tbe postal cards, 
but was a mere interloper, and therefore the gift of money 
to him to influence bis action was not bribery. 

Without deciding this question, tbe court below held that 
the law requirt'd an examination of the paper, which exami¬ 
nation was an official function; that Zantzinger was actually 
performing this function on behalf of tbe Government, and 
that an attempt to corruptly influence his action therein was 
bribery under section SOI of the District Code. 

The appeal thus presents two substantial questions, the 





decision of either of which in favor of the Government will 
require an affirmance. 


I. 


Pur: POSTAL-CARD AUKNT WAS CHARUKD WITH THE LAWFUL 
m ]'V OF examining; postal cards and paper, and a cor- 
Rl PT ATTEMPT To INFLUENCE HIS DECISION ON SUCH EXAMI¬ 
NATION IS BRIBERY. 


The offense charged is bribery. Section SOI of the District 
f ode and section 30 of the "Federal Penal Code, formerly 
section >4.)1, K. S. V. S.. both define and punish that crime. 

Appellant contends that under the latter section “there can 
he no hriherv of any official to do a particular act unless the 
law requires or imposes upon him the duty of acting” (Brief 
id. 17 ). 

Section 30 does in terms provide that the matter in con¬ 
nection with which the hrihe he offered he one “which hv 

_ < 

law may he brought before” the officer. .1* trill hr here¬ 
after shown this jtrortsion is entirely absent from section 
SHI of the District (hale, anti if is not necessary tinder that 
statute that the act he imposed Ini late on the rtffieer. 

But. treating the case as if section 30 were the onlv law 
upon the subject, and assuming that appellant’s construc¬ 
tion of that section i- correct, we propose to show that the 
law. meaning thereby the statutes, the Postal Regulations 
and the common law <>f tin' Department (Tyner rs. V. S.. 

'J3 App. Cas. D. C.. :b>r>: Haas t's. Henkel. 210 T\ S.. 400)_ 

required and imposed upon the postal-card agent the duty of 
examining the cards and the paper from which they were 
made. 

Section 301 (>. B. S. I . S., is as follows! 


"To facilitate letter correspondence, and to pro¬ 
vide for the transmission in the mails, at a reduced 
rate of postage, of messages, orders, notices, and other 
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short, communications, either printed or written in 
pencil or ink, the Postmaster-General is authorized 
mid directed to furnish and issue to the public, with 
postage stamps impressed upon them, ‘ postal cards,’ 
manufactured of good stiff paper, of such quality, 
form, and size as he shaft deem best adapted for qcn- 
i rat use • which cards shall he used as a means of 
postal intercourse, under rules and regulations to he 
prescribed by the Postmaster-General, and when so 
used shall he transmitted through the mails at a 
postage charge of one cent each, including the cost 
of their manufacture.” 


I he act of March 3, 1879, 20 Shit. L., 357, grants au¬ 
thority tor the issue of cards for use in foreign mails, while 
another act of the same date (It)., p. 302) provides for double 
or return postal cards. 

The postal appropriation act of March 1, 1909 (35 Stat. 
h., bhS). which is hut a repetition of the prior appropriation 
act. and which was in force at the time of the commission 
of the offense charged in the indictment, provides: 


“For manufacture of postal cards, two hundred 
and seventeen thousand dollars. 

For pay of agent and assistants to examine unit 
distribute postal cards, and expenses of agency, 
eightv-three hundred and sixty dollars.” 


And for the purpose of fixing the status of this particular 
agent the Postmaster General has prescribed in section 143 
°f ^ 10 Postal Rules and Regulations, which are made pur¬ 
suant to law (section 191. R. S. U. S.), and therefore have 
the force of law, as follows: 

“Agencies will he maintained at the place of manu¬ 
facture of postage stamps, stamped envelopes, and 
newspaper wrappers, and postal cards, to oversee the 
manufacture and attend to the distribution of the 
supplies.” 
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Paragraph 1 of this section provides that the Postmaster 
(»eneral shall appoint a postal-card agent, and paragraph 3 
fixes his salary at $*J..*>00. 

Section 144: 

I ho postage stamp, stamped envelope, and postal 
card agencies shall l*e under the direction and super¬ 
vision of the Third Assistant Postmaster General, 
who shall issue rules for tin* conduct thereof.*’ 

I lms the Postmaster General is directed to furnish and 
issue to the public, postal cards manufactured of good stiff 
paper, of such quality, form and size, as he shall doom best 
adapted for general use. The responsibility of determining 
the quality of the paper, as well as selecting the form and 
size of the cards is lodged with the Postmaster (Jeneral and 
becomes one of the oflicial duties or functions of his otlice. 
In the performance of this function, the Postmaster (Jeneral 
pi escribed a set of specifications designed to insure a com¬ 
pliance with his judgment. 

Souk* one must determine whether the cards when fur¬ 
nished. accord with these specifications. This also is a func¬ 
tion of his oflice. Put the Postmaster (Jeneral cannot him¬ 
self make in detail this determination and the examination 
requisite thereto. That function must in the nature of 
things he delegated to a subordinate. And the proper 
subordinate, according to the appropriation acts, the postal 
regulations, and the averments of the indictment is the 
r'ostal Card Agent Zantzinger. 

'I he statute say> the agent shall -examine and distribute 
the cards. What is the object of the examination? Not 
merely computation and empty criticism or admiration, but 
to ascertain whether the cards and the paper agree with the 
standards set by the Postmaster General. 

It is gicath to the advantage of the contractor to have this 
examination made in the early stages of the manufacture 
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ot the paper. lienee the Postmaster General stipulated in 
his specifications that his agent should have the right of 
examination and rejeetion at any stage in the manul’aeture 
of the cards. 

As between the l nited State.' and an individual there can 
be no possible question that such a contract is lawful in 
every way, and that under it there would be imposed upon 
Zantzinger the lawful duty of making the examination of 
the cards and paper and determining whether they agreed 
with the standard. 

.Now, is this duty, which is ordinarily lawful, illegal in 
the present case? 

It was so contended because of the provisions of the act of 
January 12, 1SU5 (2 Supp. K. S., d40), codifying the 
laws relating to the public printing. 

Section 20 ot that act provides that a board of three shall 
examine and report in writing to the Public Printer on all 
paper delivered at the Government Printing Ollice; section 
* provides that the Public Printer >hall compare the paper 
received at the Government Printing OUice with the stand¬ 
ard, and shall not accept any which does not conform to it 
in every particular; section S provides that in the case of 
dillerences of opinion between the Public Printer and the 
(ontiactoi, the matter ot difference shall be determined bv 
the Joint Committee on Printing, or bv the Secretary of the 
Interior when Congress is not in session, and that the de¬ 
cision of the latter shall be final as to the l nited States. 

Now. the contention was that the provision of the agree¬ 
ment between the Public Printer and the Postmaster General 
abrogated these provisions of the public printing statute. 

We do not think that this contention is sound. The two 
examinations are provided for by law, and in the present 
case both of them must be performed. The examination 
of the postal-card paper by the board of inspection provided 
for under the printing act is only incidental to its being 



“paper delivered at the Government Printing Office,” but 
the examination of the said paper by the Postmaster Gen¬ 
eral is in pursuance of the mandatory requirements of sec¬ 
tion .'>‘Jl(j ol the Revised Statutes, and of the appropriation 
act. The one is a general provision applicable to all paper, 
the other is a specific requirement for a detinite purpose. 

This i.N a matter which was known to the contractor, so 
that there can be no question of surprise. Its contract with 
the l nited States provided for the examination by the agent 
ot tlie Postmaster General, and the statutes are presumed to 
have been known by it. 

It the Public Printer was without authority to waive his 
examination, the Postmaster General was equally without 
authority to waive the examination hv himself or his aaent 
The appropriation act of March 1, PJUU, provided in 
terms for the exu mi nation of the postal cards. This ex¬ 
amination had to he made. The statute is mandatory, and 
there is no escape from it. 

The mere fact that the Public Printer shall also make an 
examination does not interfere with that to be made bv the 
Postmaster General; it it did, the postal appropriation act 
being the later statute would govern. Rut the two statutes 
are perfectly consistent, and in the present case a double 
examination of the paper is required. 

1 he paper when delivered to the Government Printing 
Office is examined by the board provided for under section 
of the public printing act; that board reports in writing 
to the Public Printer. 1 he paper is also examined by Zant- 
zinger as postal-card agent, and he reports to the Public 
Printer whether in his opinion the paper conforms to the 


standard, which it is to he remembered had been fixed hv 
the Postmaster General, and had then been adopted hv the 
Public Printer and the Champion Coated Paper Company. 

And now, having these two reports before him, the Public 
Printer is called upon to decide whether the paper agrees 
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with the standard. lie knows, while an appeal may lie 
troni his decision, and tin* Joint Committee on Printing, 
or the Secretary ot the Interior may compel him to take 
the paper, that hy virtue ot the agreement made between 
the Postmaster (ieneral and him, the latter has the final 
say as to whether the cards made of that paper shall he ac¬ 
cepted or not. So under all the contracts, and the statutes, 
while the Public Printer or, on appeal, the Joint Committee 
or the Secretary ot tin* Interior, may decide whether that 
paper is to he accepted hy the Cnited States, yet the Post¬ 
master General may decline to accept the cards made of it, 
and thus the loss may tall upon the printing otlice. 

Hence it must he assumed that if the postal card agent, 
Zantzinger, after examining the paper, informs the Public 
Printer that he will not accept any cards made from it, the 
latter, in the exercise of ordinary business prudence, will 
decline to accept the paper from the paper company. 

Jt is immaterial that his decision on appeal may be re- 
\eised and the l nited States forced to accept the paper. 
J he 1 ostal Card Agent Zantzinger has had a very sub¬ 
stantial legal duty to perform in the premises, and any cor¬ 
rupt attempt to influence his decision on the matter pend¬ 
ing before him, or to induce him to do any act in violation 
of his lawful duty, is bribery under section 89 of the penal 
code. 


2n 
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II. 


hvEN TlhMOlI T1IK POSTAL-CARD AUENT WAS NOT I&Ql'IRED 
1*^ LAW lo EXAMINE THE CARDS, TIIEKE WAS AN OFFICIAL 
II N< lloN OF EXAMINATION P.ELoNOIN'C* TO SOM E ONE, WHICH 
I I NOTION THE POSTAL-CARD AUENT WAS ACT! ALLY PERFORM- 

,N<J ; A CORRI FT ATTEMPT TO INFLFENCE HIS ACTION 
THEREIN WAS RRIIJERY. 


It wjis Upon this proposition, without deciding the preced- 
ii'K tljjit the court below sustained tile indictment. 
Section Mil ot the District Code nukes guilty of bribery_ 


“\\ hoover * * 


gives * 


any money 


to any executive, judicial, or other officer, 
or to any person acting in any otlieial function, 
with intent to influence the decision of any 
such person * * * on any (question, matter, cause, 

or proceeding, or with intent to influence him to 
commit or aid in committing any fraud, etc. 

I ndor this statute it is not necessary that the tjaction be 
bi/ but' broil (/lit /afore the ojjiar or /arson uetim/. It is sufli- 
eient it it does come before him in the performance of his 
function. 1 here is lacking from this statute the provision 
of section .»P ot the 1 Vital Code, upon which appellant 
strongly relies. In other words, it is sufficient- to constitute 
an offense under this section if Zantzinger was a person act¬ 
ing in an otlieial function for the Cnitod States, and that 
the money was given him with intent to influence his de¬ 
cision on a question arising in the execution of that otlieial 
function, even though the function be one which bv law- 
belonged to some other otlicer. 

In morals the guilt of the bribe-giver is the same, whether 
the otlicer he performing a duty imposed on him bv law or 
whether he has erroneously assumed a function properly be- 
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longing. not to him. hut to some otlier officer; and the injury 
to tin* (dovornment is the same it there he an attempt to 
eorruptlv inllueiiee his action in that function. 

Congress has tin* same right to make the offense criminal 
in one instance a> in tin* other. It is impossible to discover 
a single word in this statute from which it may with reason 
he argued that Congress intended to confine the crime of 
bribery to functions imposed by law. On the contrary, when 
this statute is examined Mde hy side with the earlier law, 
section 1411. K. S'. 1’. S.. it would seem clear that the inten¬ 
tion of Congress was to omit 11 1 is requisite of the crime. 

This is the law a< laid down hy Dr. Wharton (2 Crini. 
haw. see. 18.17) : 

“And the olfense (hriherv) is complete when an 
offer is made and although in a matter not within the 
jurisdiction of the officer. 


The leading east* upon this subject is /Vop/c v*. JucLmm, 
11 L. A. K. (X. S.). 117:h DM X. V.. 2Th There Jackson, 
who was a coroner in Xew Yolk city, and had issued a war¬ 
rant for the arrest of one Alexander, charged with homicide, 
solicited a bribe from Alexander's attorney for the dismissal 
of the ease. He was convicted, hut judgment was arrested 
on the ground that the indictment was fatally defective, be¬ 
came it showed that the death occurred in the State of New 
Jersey, and that the coroner had never viewed the body. On 
appeal the appellate division reversed the lower court and 
held tlx* indictment good, and this was affirmed in an elabo¬ 
rate* opinion in tin* Court of Appeals. 


“While ‘in judicial place’ he agreed to take a bribe 
for doing an act official in character, and which was 
in the nature of an ‘official proceeding.' For a cer¬ 
tain amount of money he was to make a certain de¬ 
cision a- coroner, and it was because he had power 
to make that decision that lie was able to exact a 
bribe. All his acts were official in form, and all that 



lie <li<l was by color of liis office. Tic dealt with a 
subject over which lie had jurisdiction. Every step 
he took he assumed to take in his official capacity. 
An act may he otlieial in character without being 
lawful and he neither pretended nor intended to act 
otherwise* than officially. ‘An otlieial act does not 
mean that which is lawfully done, hut whatever was 
done under color or by virtue of the office.’ Wil- 
liamstown rx. W illis. 1 o dray. 1*27. 420. 

“The defendant complied with all the forms of law 
in attempting to act as coroner. Ilis action was such 
as a coroner might properly take* in a proper case. 
Everv function lu* attempted to elischarge belonged 
to the* ollicc which lie held, and e*ould have be*en per- 
formed with the* full sanction of law if the victim 
had died in the borough of Manhattan. This case 
is not like* some* of those* relied upon by the appellant, 
where* there was not only no jurisdiction in the* par- 
ticular case, but there could he none in any ease, 
because the function was foreign to Hie office, and 
could not he exerciseel by the officer under any cir- 
cumstances. Here the* fune-tion was such as a e*oroner 
could perform whe*n a certain fact cxistcel. and the 
defendant took jurisdiction and kept it as if that fae*t 
ha«l been proved before him. A coroner cannot ae*t 
in a case of larcenv. f< m* instance. no matter what the 
facts are; but he* can take* cognizance of eases of dan¬ 
gerous wounding or violent dentil occurring in Ins 
countv. for those* subjects are entrusted to him by 
law. rhe* latter class of ca*cs belong to h\< office; 
and. when he* assumes jurisdiction of such a case, his 
action therein i> see far official a- to support an in- 
elictmcnt against him. it lie* accepts a bribe for doing 
an act apparently in line* of his duty. The learned 
appellate division '<* held in a carefully prepared 


opinion. 

“The law does not protect a corrupt judge because 
he exceeds his powers, and his action is colorable 
merelv. It doe*- not mind whether, when accepting 
a bribe to de> an act apparently within his jurisdiction 
he actually had jurisdiction. The statute against 
bribery savs nothing about jurisdiction, and official 


action moans such as properly belongs to the office 
ami is intended by the officer to be official. It is so ffi- 
cient if I hr fh’fendant assomcd, colore officii, to per - 
fur in n function belonginif to his office, even if the 
rnfht to perform it did' not e.nsf in the fxirtienfor cose. 
State r*. Ellis. 3d X. J. L.. 10*2, 07 Am. Dee., 707; 
Glover vs. State. 109 1ml.. 391, 10 N. E., 232; State 
vs. Lehman. 182 Mo., 424. 00 L. R. A., 400, 103 
Am. St. Rep., 070. 81 S. \\\, 1118; Murphy vs. State, 
124 \\ is., (ido, 102 X. \V., 1087; People vs. MeGarrv, 
130 Midi.. 310. 00 X. W\, 147; State r*. Potts 7«S 

Iowa. 07)0, 7> L. R. A.. 814, 43 X. W., 534. 

******* 

“ II e ilo not hold that the ilefemlant is estopped 
from deni/in</ th-af he hod jurisdiction; hot, os his 
action iros in the apparent line of his dot if as 0 politic 
officer, iros official in form and intended to be officiol 
in fact, that he inis guilt p, if he accepted a bribe, 
oh ether he had jurisdiction or not. And ant / other 
rah• iroold be a reproach to the hue, for it iroofd en¬ 
courage official corroption, and tend to subvert the 
honest ad mi n isf rat ion of justice. The offense of the 
defendant, irhitlur he teas irith or without jorisdic- 
tion, is the some in morals, and ire think it is the 
same hi the ege of the laic. 


So in the present ease Zantzinger was acting by virtue of 
his office; the statute said nothing about the lawfulness of 
hi< action or the necessity of his action. He* was acting and 
assumed to act by color of his office, to perform a function 
which did belong to that office, even though the right to 
perform it did not exist in that particular case. The offense 
of the defendant, even though this function did not belong 
to the office in this particular ease, was the same in morals 
and is the same in law. 

That under this construction of the statute a crime is 
charged is clear. It appears that the paper was being pur¬ 
chased: that an examination of it hv some one for the 
United States was required; this examination was an official 
function of some one; Zantzinger and every one else con- 



cerne«l thought it was the function of his office of postal-card 
agent, and lie had performed the function and rejected 
large quantities of paper in which appellant was interested, 
and was about to perform the,same function again; and it 
was to persuade him in the exercise of that function to 
violate his duty and accept the paper, even though helow 
standard, that the money was offered to him. 

Thus it is immaterial whether appellant's construction 
of section off of the penal code he correct or not. That sec¬ 
tion Si>l of the district Code is not susceptible of the same 
construction is clear from an examination of the statutes 

involved in the eases cited b\ appellant. 

Thief among these is State r*. Butler. ITS Mo., 272. 

There the court said (page 207) : 

“As applicable to this case the offense may he de¬ 
fined a< follows: Even* person, who shall directly or 
indirectly (offer to) * * * give anv money 
* * * to anv * * * public officer of this Mate 
or * * * a city thereof * * * with intnit 

to injlni nrr hi* vote, opinion, jnilijinmt. or decision 

trhirL * * * moil in/ low he 

hron(fjit before him in his official capacity shall he 
guilty of an attempt to bribe.’' 

This contains the express provision absent from section 
si‘,1 mill wliicli is present in section SO of the penal code. 

In Plate r». Campbell. To Kansas. HSR; 0 T„ T!. A.. N. • •• 
,-,TT. (he statute defined bribery as a gift to an officer to 
influence his action “in nun mutter hrmujht before linn in 
I,r.ibebtl cnpnritn” (A-lfi). In refusing to follow state w. 
Butler, sopm. the court said of that case (page 545) : 

‘•The tnonev offered was clearly to influence the 
oflieer to do what the bribe giver and every one 
rise believed he had authority to do. and which if 
done, would, under some circumstances, hind the 
eitv. The decision in that case is one which does 
not appeal to our sense of justice, nor does the rea¬ 
soning satisfy our views of the law of bribery. 
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In Collins rs. State. '25 Texas, 202, 204, relied on by ap¬ 
pellant, the statute defined bribery as an offer to any officer 
“with intent to influence hi' act. vote, opinion, decision, 
or judgment, on any matter, question, cause or proceeding 
which may be then pending, or may thereafter bg law be 
brought before such officer m bo s official capacitg. 

The eases from other States cited by appellant, except the 
Federal eases, which construe, of course, section 39 of the 
penal cotie. do not involve bribery statutes, but the question 
of who is an officer. That question is not material here, 
because Zantzinger was both an officer of the 1 nited States 
(V. S. rs. (Jermaine. 99 V. S.. 50S) and a person acting 
in an official function (l\ S. rs. Ingham. 97 Fed., 935; 
r. S. rs. Haas, 193 Fed.. 90S. 910). 


III. 


TO THE 
OF THE 


FUNCTION OF EXAM I NINO l’OSTAL CARDS BELONGED 
COSTAL-CARD AGENT, NOT TO THE CCRCIIASING AGENT 
1 \ >ST-( > F FIC E 1) EC A RT M E N T. 


It is argued that any examination to be made by the 
Post-Office Department was lodged in the purchasing agent. 
Of course, if our last proposition is good, this point is im¬ 
material. Put we think that appellant’s contention is not 
sound. 

Section 3 of the act of April 28, 1904 (33 Stat., 440), 
creating the office of purchasing agent, provides that under 
the regulations prescribed by the Postmaster General, and 
subject to the latter’s direction and control, he shall “have 
supervision of the purchase of all supplies for the postal 
service.” 

The postal laws and regulations provide for the appoint¬ 
ment of a postal card agent. Tie is given certain duties 
which may be directed by the Postmaster General and Third 


16 


Assistant Postmaster General, in connection with overseeing 
the manufacture and the examination and the distribution 
ot postal cards. The appropriation act of March 1, UMI ( J, 
above cited, i> for the pay of ay, n t 0 n<l assistants to examine 
and distribute the postal card.". 

Clearly the person named as postal card agent and re- 
lcin*d to in this appropriation act as the agent, is not the 
purchasing agent. The salary of the latter is while 

the salary ol the former is .^2,.*>00. 

1 he explanation, ot course, is that the purchasing agent 
has supervision over the postal card agent; that the latter’s 
duties come within the general department of the purchas¬ 
ing agent, who is himself within the province of the Third 
Assistant Postmaster General. Put it is perfectly plain that 
the purchasing agent is not the agent of the Postmaster Gen¬ 
eral mentioned in the contract as the one to make the actual 
examination of the cards 



I m: Post mast Kit General may make contracts for 

TJIK 1*1 R( MASK OF POSTAL CARDS FOR A LON'OKR FKRIOD THAN 
ONE YEAR. 

Kven if the law were otherwise, it is rather diflicult to 
see its hearing upon the present case. A contract had been 
made, the paper was being received by the Government, 
ami examination was required, whether the contract was 
\alid or not. It was not Zantzingers province to question 
the validity of the contract hut to examine the paj>er. 

Hut. in lad, the contract with the paper company was but 

lor one year, for which period appellant agrees a contract 
might lawfully he made. 

However, the postal card contract may cover a longer 
period than one year. 
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Section 3735, K. S., provides 


“It shall not ho lawful for any executive depart¬ 
ment to make contracts for stationery or other sup¬ 
plies for a longer term than one year from the time 
the contract is made. ” 


By joint resolution of March 24, 1873, 18 Shit. L., *280, 
it is provided that the resolution approved January 31, 
1808. entitled: “A resolution limiting contracts for sta¬ 
tionery and other supplies for the executive departments to 
one vear.** and from which section 3735 was taken, shall not 
he held or construed to apply to or include mailbags, mail 
locks and keys, i*>*ta1 earth, postage stumps, newspaper 
wrappers, or stumped envelopes. 

And the acts of March 3. 1905 (33 Ktat.. 1257). February 
2f>, 1900 (34 Stat.. 49), and of June 30, 1900 (lb., 704), 
cited by appellant do not affect this resolution. 



The second count of the indictment is hood. 

The appellant’s eighth proposition is that the indictment 
on its face, without regard to the authority of Zantzinger, 
shows that no crime was committed. 

The second count charges the offer of the bribe by the 
deposit in the mails at Hamilton. Ohio, of an envelope con¬ 
taining one hundred dollars in nionev. and the deliverv of 
that envelope to Zantzinger at Washington, and that the ap¬ 
pellant “therchi/ did unlawfully, knowingly, and corruptly, 
offer to give to said Zantzinger the sum of one honored dol¬ 
lars with intent to influence his decision,” etc. (Rec., 9). 

Appellant argues that this is all the evidence tending to 
show bribery; that, of course, appellant “has an innocent 
explanation of his act in giving a hundred dollars to Mr. 

3n 
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/antzmger (Hnef, 88); that this evidence i.s insufficient 
to make a prima facir showing of bribery, and upon a trial 
a verdict of not guilty by direction of (be court must in¬ 
evitably result, and therefore appellant is entitled to have 
hi" demurrer sustained for lack of evidence. 

I'' 011 "ere tins proposition sustainable, it relates only to 
(be second count and can have no bearing upon the first. 

Appellant's counsel have confused the rules of evidence 
and of pleading. An elementary rule of pleading is that 

e\ •deuce should not he stated, and accordingly the indict¬ 
ment lias not done so. 

Rut il is necessary that the indictment show the ultimate 
facts, which in this case are the gift of the money and the 
criminal intent. Roth of these are clearly alleged. 

, So<1 '"" ,; !1. !>• R. C. S. (continued in section 42. Judicial 
Code, becoming effective January 1 next), provides that if 
an offense he begun in one judicial district and completed 
m another, it may he punished in either. It is apparent that 
tin* is such a ease, and that the pleader, after stating the 
actual manner of the gift, has alleged the legal effect, thereof, 
namely, that thereby the gift was made in the District of 
Columbia. Rut the criminal intent with which the gift 

was made is fully alleged in the same language as in the 
first, count. 

The ease of T\ S ,x Croon. ISO Fed.. 618. is not in 
point. 1 here the district judge, sitting in removal pro¬ 
ceedings. refined to return fireen to this District for trial 
not because the indictment was insufficient hut because 
upon all of the testimony produced there was not sufficient 
evidence, in the judge's opinion, of the criminal intent. 
\\hcn Green was sent to the District of Columbia on other 
charges, the very indictment on which the district judge 
had refused to return him was held good on demurrer bv 

Mr. Justice Gould <T. S. rg. Reavers et a!., 34 Wash. Law 
Kep., 62). 
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rpon these considerations it is respectfully submitted that 
the order of the court below, overruling the demurrer to the 
indictment, should be affirmed. 

CLARENCE R. WILSON, 

United States Attorney. 

.1 ESSE C. ADKINS, 

Of Counsel. 
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IN THE 

Court of Appeals, District of Columbia 

October Term, 1911. 


PETER G. THOMSON, 


Appellant, 


vs. 


UNITED STATES OF AMERICA, 

Appellee. 

[No. 2330. No. 17, Special. Calendar.] 


SUPPLEMENTAL BRIEF. 


Appeal from the Supreme Court of the District 

of Columbia. 

This indictment was found, we assume for the sake 
of argument, under the Act of March 4, 1909, Sec. 39, 

which reads as follows: 

“Whoever shall promise, offer or give, or cause 
or procure to be promised, offered or given, any 
money or anything of value, or shall make, or 
tender any contract, undertaking, obligation. 
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gratuity, or security for the payment of money, 
or for the delivery or conveyance of anything of 
value, to any officer of the United States, or to 
any person acting for or on behalf of the United 
States in any official function, under or by 
authority of any department or office of the gov¬ 
ernment thereof, or to any officer or person acting 
for or on behalf of either House of Congress, or 
of any Committee of either House, or of both 
Houses thereof, with intent to influence his decis¬ 
ion or action on any question, matter, cause or 
proceeding which may at any time be pending, or 
which may by law be brought before him in his 
official capacity, or in his place of trust or profit, 
or with intent to influence him to commit or aid 
in committing or to collude in, or allow, any 
fraud, or make opportunity for. the commission 
of any fraud, on the United States, or to induce 
him to do or omit to do any act in violation of 
his lawful duty, shall be fined not more than 
three times the amount of money or value of the 
thing so offered, promised, given, made or tend¬ 
ered, or cause or procure to be so offered, prom¬ 
ised, given, made or tendered, and imprisoned not 
more than three vears.” 

The charge is that the defendant offered a bribe 

to a person acting for and on behalf of the United 

States, in an official function, under and bv authority 

• « 

of the Postoflice Department, to wit: Under the 
authority of the Third Assistant Postmaster General. 
Shortly, the allegations of the indictment, first count, 
are that the Postoffice Department, through the Third 
Assistant Postmaster General, who is charged with 
the duty of providing postal cards for the use of the 
United States Government, entered into a contract 
with the Public Printer to furnish those cards upon 


certain samples of paper that had been furnished the 
Public Printer by The Champion Coated Paper Com¬ 
pany, of which the defendant is president, and that 
one Zantzinger was an agent of the Postoffice Depart¬ 
ment of the kind known as a Postal Agent, and by 
reason of such agency he had authority to inspect this 
paper, and that for the purpose of inducing him to 
neglect his duty to the Government and the Postoffice 
Department, a bribe was offered to him. 

It is not our purpose to attempt to elaborate the 
lines of argument contained in our original printed 
brief filed herein, which was prepared by Mr. Ellis, in 
which he shows that the contract between the Post- 
office Department and the Public Printer was invalid, 
and in which lie also shows—with proper citation of 
the authorities and rules of the Postoffice Department 
—that the purchase and inspection of all supplies of 
that department, were intrusted by statute to a Pur¬ 
chasing Agent appointed by the President, and in 
which it is also shown—with proper citation of the 
statute—that for supplies furnished the Public 
Printer, a Board of Inspectors or Examiners, consist¬ 
ing of a representative of the Joint Committee on 
Printing of Congress, the Deputy Public Printer and 
the foreman of the printing office—was provided for; 
but rather to take up the question of the meaning of 
the words ‘‘official function” as used in the statute, 
and the question, whether or not by any rule or regu¬ 
lation of the Postoffice Department, there can be es¬ 
tablished an official function de facto—for if there be 
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connected with the Postoffice Department by law 
such an official function as the one designated, and if 
there la*, whether there can be an agent or servant 
of that department clothed with that official function, 
on behalf of the Postoffice Department in direct vio¬ 
lation of the statute law, and whether therefore, if the 
function exists, there may lie an agent de facto 
clothed with that function—both of which proposi¬ 
tions we claim must be answered in the negative. 

Drawing an illustration from a branch of the 
Pivil Law, as distinguished from the Criminal Law. 
and taking the instance of a corporation, it is quite 
universally held that there cannot he a de facto cor¬ 
poration except there be a law authorizing incorpora¬ 
tion of the company for the purposes or purpose men¬ 
tioned in the charter of the alleged de facto corpora¬ 
tion, and a bona fide attempt to follow that law so 
there cannot be a de facto officer of a corporation 
unless there be authority in some mode to constitute 
such an office and elect such an officer; in other 
words, the distinguishing feature between a corpora¬ 
tion or an officer de jure and a de facto corporation 
or offi< 11 is that there is power to incorporate or fill 
the office, but either the one or the other has been 
done in an irregular manner. Much less can there 
be a de facto ultra vires act with any validity in law 
whatever. There may be a de facto public officer, 
but the office and its functions must exist in law, and 
the filling of the office must be under color of law, 




In United States vs. Ingham, 97 Federal Rep., 935, 
at page 936, the court says this: 

“The phrase ‘official function' taken in con¬ 
nection with the other language of the section is, 
I think, of broader scope than the defendant’s 
counsel is willing to admit. His position is that 
no one can exercise an official function unless he 
be an ‘officer' of the United States; and, if this 
argument is to prevail, the two provisions of the 
section are identical in meaning, although it is 
clear that Congress supposed the words to be 
descriptive of two distinct classes of persons. 
This result is to be avoided if a fair and reason¬ 
able construction will lead to a different conclu¬ 
sion. In my opinion, such a construction is ob¬ 
vious, and relieves the case from difficulty. The 
‘official function' spoken of is not necessarily a 
function belonging to an office held by the person 
acting on Ixdialf of the United States; it may also 
be a function belonging to an office held bv his 
superior, which function has been committed to 
the subordinate (whether he be also an officer, or 
a mere employe) for the purpose of being exe¬ 
cuted. Thus—turning to the facts of the present 
case—it is an official function of the secretary 
of the treasury to detect and suppress certain 
crimes, and by his authority, lawfully exercised, 
the execution of this function has been (at least 
in part) intrusted to the secret-sendee opera¬ 
tives, who thereupon act on behalf of the United 
States as his subordinates or employes. The law 
lays the function upon him; but as he cannot do 
the work alone, he is, of necessity, permitted to 
appoint others to share in the labor; and in this 
particular such employes stand in his place. 
What the precise limits of an “official function" 
may be, I do not attempt to lay down. At all 
events, the word embraces so important a duty as 
the detection and suppression of crime although 
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it might not, and, indeed clearly does not em- 

5rbT2- t,!vW ,abor ,0 which a 

It would seem therefore, under this phraseology ' 
“The ‘official function' spoken of is not necessarily a 
function belonging to an office held by the person act. 
mg on behalf of the United States; it may also be a 
function belonging to an office held by his su¬ 
perior, which function has been committed to the 
subordinate (whether he be also an officer, or a mere 
employe) for the purpose of being executed,” that 
the official function must lie one connected with an 
office, whether it be exercised by the official himself 
or by his authorized agent or deputy. A function is 
the exercise of a duty, calling or office. It is also 
applied to the potentiality of performing a certain 
dun or class of actions, for the performance of which 
a person or thing is specially designed or created, or 
if it be an officer, with the authority to perform which 
he is specially clothed. When we add the adjective 
“official" to the word “function" we necessarily mean 

the performance of an act or duty belonging to the 
office. 

The official functions of the Postoffice Department 
are created by the Statute Law. It is quite evident 
that all the official functions of the Postoffice De¬ 
partment are directly connected with that depart¬ 
ment, and without any statute on the subject, it is 
quite evident that the Postoffice Department could 
have no function or supervision, or otherwise, of the 
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business of the Public Printer as that is a department 
of itself, and as in the case of the constitutional 
separation of the Legislative, Judicial and Executive 
Departments of the Government, the clothing of each 
with its appropriate authority would exclude one 
department from the supervision of or interference 
with any other department, without the word of ex¬ 
clusion. The proposition is emphasized, however, 
when we consider that the contracts made by the 
Public Printing Department are provided for by laws 
appropriate thereto, and in the case of inspection of 
paper, an Inspection Board is provided for paper 
used by the Public Printer, to wit, the three individu¬ 
als already mentioned. Furthermore, there was m 
function of the Postoffice Department, in its general 
sense, for the inspection of the supplies purchased by 
that department, because by statute a purchasing 
agent appointed by the president, is provided for, 
and while it is true that he was in one sense an at- 
tachee of the Postoffice Department, yet the inspec¬ 
tion of supplies for that department was separated 
from the other functions of the office and specially 
lodged in the Purchasing Agent, whose duties are 
statutory and not within the control of the Post¬ 
master General, or any of his assistants. 

It is claimed in the indictment that Zantzinger was 
a Postal Agent, and that by virtue of his agency he 
had authority to inspect and pass the paper fur¬ 
nished. It is further alleged that the contract for 
the completed postal cards was made by the Postoffice 
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Department with the Public Printer, and that the 
contract with The Champion Coated Paper Company 
was made by the Public Printer with that company, 
and therefore the inspection of that paper is specially 
bulged in a representative of the Joint Committee of 
Congress, the Deputy Public Printer and the fore¬ 
man of the printing office, and therefore the inspec¬ 
tion of paper, by express statute, is neither a func¬ 
tion of the Postoffice Department nor the Depart¬ 
ment of Public Printing, but of a special board. So 
the situation is this, the contract lietween The Cham¬ 
pion Coated Paper Company and the Public Print¬ 
ing Department was made by virtue of a function ex¬ 
isting by law in that department, and that without 
woids of exclusion the Postoffice Department could 
not have that function, and therefore could not depu¬ 
tize any agent or employe to exercise it, even though 
there were no statute law on the subject; but in fact, 
by express statute, that function resides in neither de¬ 
partment, but is vested in a special board, and Zant- 
zmger as a mere Postal Agent was not in fact depu¬ 
tized to exercise any such function, even if it could be 
done, because by express provision of law the inspec¬ 
tion of supplies for the Postoffice Department is taken 
out of the general function of that department and 
imposed upon a special agent, who acts not by virtue 
of the special authority of the Postmaster General, 
nor by any special authority delegated by the Post¬ 
master General to him, but by the express terms of 
the statute; and furthermore, there is no allegation 
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in the indictment that Zantzinger was in fact even 
attempted to be clothed with such authority, because 
the mere allegation that from his appointment as 
Postal Agent, such authority existed, would not be an 
allegation of fact, unless it were further alleged that 

he was the Purchasing Agent. 

The nature of the office (if it might be so called) of 
Postal Agent, and his official functions, are pre- 
scribed by the rules and regulations of the Postoffice 
Department, promulgated in the year 1902. See Post¬ 
al Laws and Regulations, 1902, Sec. 143 at page 78. 
From these it will be seen that there is not a word 
about looking to the inspection by any such Postal 
Agent of the paper that goes into the postal cards, 
except in connection with the inspection of the postal 
cards themselves as a completed manufacture, and 
the purpose is to post them around at the places 
where the postal cards themselves are manufactured. 
In truth, this has reference to a state of affairs entire¬ 
ly different from what exists in this instance. These 
powers relate to contracts that were formerly, until 
now, made by the Postoffice Department with a single 
contractor, who furnished the paper and made the 
postal cards, including the printing, cutting, sorting, 
packing and delivery. The wording of the regulations 
shows that his inspection is only intended to extend 
to the cards in the various processes through which 
they go to complete them as a deliverable article. The 
question remains, how far, in the face of these statu¬ 
tory provisions, the Postoffice Department can take 
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to itself the inspection of paper furnished the Public 
Printer by contract with him alone, because that pa¬ 
per is designed to go into the manufacture of postal 
cards, when the manufacturing process is to be done, 
not by the paper manufacturer, but by the Public 
Printer, under contract between him and the Postof¬ 
fice Department alone. 

In Borough of Belmar vs. Prior, 79 Atl. Rep. 1032, 
a New Jersey case, it is said : 


it 


‘A rule is a device in words and phrases for 
the control and direction of those who have some¬ 


thing else given them to do. 


A regu 


lation is defined to be ‘a rule of law by which 
some right is to be exercised.* * * * Thev 

are words of like import *. * and import a 
partial restriction which does not wholly nro- 
hibit * *” J F 


In other words, before you can have a rule or regu¬ 
lation applicable to the doing of something, that 
something must be authorized, where it forms an of¬ 
ficial function by some law attaching the function to 
an office, or must necessarily flow from the other 
Powers with which the officer is clothed, and must not 
be prohibited to him by law. The official function must 
exist before there can be a rule or regulation how it 
shall be exercised, and the restriction is to a certain 
manner of exercising that function, as distinguished 
from the choice of exercising it in any reasonable 
way. The Post off ce Department, like other Depart¬ 
ments of the Government, has the authority to make 
rules and regulations which are necessarily, however, 
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restricted to the functions vested in that Department 
by the law, and the limitations upon the making of 
such regulations are illustrated by many authorita¬ 
tive cases, to-wit: In the case of United States vs. 
11,150 Pounds of Hotter, 188 Fed. Rep. 157, where 
Willard, Judge, says: 

“1 entertain no doubt concerning the power of 
Congress to confer upon the secretary authority 
to make a rule or regulation fixing a standard, 
but the question in this case is: Did Congress 
confer such power upon the secretary? It is con¬ 
ceded that such power is not conferred in any ex¬ 
press terms, and that, if it is conferred at all, it 
is conferred by that clause of the act which gives 
the secretary power to make rules and regula¬ 
tions to carry the act into effect." 

Judge Willard also quotes from the following 
cases: United States vs. Grimaud et al., 220 U. S., 

506: 

“From the beginning of the government vari¬ 
ous acts have been passed conferring upon ex- * 
ecutive officers power to make rules and regula¬ 
tions—not for the government of their depart¬ 
ments, but for administering the laws which did 
govern. None of these statutes could confer leg¬ 
islative power. Hut, when Congress had legis¬ 
lated and indicated its will, it could give to those 
who were to act under such general provisions 
“power to till up the details" by the establish¬ 
ment of administrative rules and regulations, 
the violation of which could be punished by fine 
or imprisonment fixed by Congress, or by penal¬ 
ties fixed by Congress or measured by the injury 
done. 

“Thus it is unlawful to charge unreasonable 
rates or to discriminate between shippers, and the 
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Interstate Commerce Commission has been given 
authority to make reasonable rates and to admin¬ 
ister the law against discrimination. Interstate 
Commerce Commission vs. Ill. Cent. K. It., 215 U. 

8., 452; Interstate Commerce Commission vs. 
Chicago, Hock Island etc. It. It., 218 U. «., 88. 
Congress provided that after a given date only 
cars with drawbars of uniform height should be 
used in interstate commerce, and then constitu¬ 
tionally left to the commission the administra¬ 
tive duty of fixing uniform standard. St. Louis 
and Iron Mt. It. It. vs. Taylor, 210 U. S., 287. In 
Union Bridge Company vs. United States, 204 U. 

5., 304, In re Kollock, 105 U. S., 520, and Butter¬ 
field vs. Stranulian, 102 l . S., 470, it appeared 
from the statutes involved that Congress had 
either expressly or by necessary implication made 
it unlawful, if not criminal ; to obstruct navigable 
streams, to sell unbranded oleomargarine, or to 
import unwholesome teas. With this unlawful¬ 
ness as a predicate, the executive officers were au¬ 
thorized to make rules and regulations appropri¬ 
ate to tin* several matters covered by the various 
acts. A violation of these rules was then made 
an ottense punishable as prescribed by Congress. 
But iii'making these regulations the office ns did 
not legislate. They did not go outside of the cir¬ 
cle of that which the act itself had affirmatively 
required to be done, or treated as unlawful if 
done. But, confining themselves within the field 
covered by the statute, they could adopt the reg¬ 
ulations of the nature they had thus l>een gener¬ 
ally authorized to make, in order to administer 
the law and carry the statute into effect. 

“As to those here involved, they all relate to 
matters clearly indicated and authorized by Con¬ 
gress. The subjects as to which the secretary can 
regulate are defined. The lands are set apart as 
a forest reserve. He is required to make provi¬ 
sion to protect them from depredations and from 
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harmful uses. He is authorized “to regulate the 
occupancy and use and to preserve the forests 
from destruction.” 

In re Kollock, 105 U. S., 520, at i>age 533. In cit¬ 
ing this case the learned judge says that that section 
(Sec. 0) expressly conferred upon the Uommission- 
er of Internal Revenue power to prescribe the stamps 
and brands to be affixed to tin* packages. This case 
relates to the oleomargarine act of August 2nd, 1880. 
He quotes: 

“The criminal offense is fully and completely 
defined by the act, and the designation by the 
commissioner of the.particular marks and brands 
to be used was a mere matter of detail. The reg¬ 
ulation was in execution of, or supplementary to, 
but not in conflict with, the law itself, and was 
specifically authorized thereby In effectuation of 
the legislation which created the offense.” 

Judge Willard, in the ease first mentioned, also 
cites, Butterfield vs. Stranahan, 192 t\ K., 470, which 
considered the act authorizing the secretary of the 
treasure to fix and establish uniform standards of 
purity, quality and fitness for consumption of all 
kinds of teas imported into the United States. And 

Union Bridge Uo. vs. United States, 204 U. S., 364, 
which discussed Sec. 18 of the river and harbor act of 
March 3rd, 1899, which expressly authorized the sec¬ 
retary’ of war to determine whether anv railroad or 
other bridge over navigable waterways was an unrea¬ 
sonable obstruction to navigation. And 



St. Louis and Iron Mountain Ry. Co. vs. Taylor, 
210 l\ S., 281, which involved the construction of the 
safetv appliance act of March 2nd, 1893, \>hieh en¬ 
acted that after a date named only cars with drawbars 
of uniform height should be used in interstate com¬ 
merce, and the act expressly authorized the Interstate 
Commerce Commission to determine the standard 
height of drawbars for freight cars. 

Houghton vs. Knight, 219 V. S., 537, which con¬ 
cerned certain rules and regulations of the Land De¬ 
partment where certain duties were committed to that 
department, but the details of carrying them out, or 
executing them, were not specified. 

Baltimore and Ohio R. Co. vs. Interstate Com¬ 
merce Commission, 220 C. S., 94, which concerned the 
power of the commission to require certain reports 
from railroads, but the act gave express authority to 
require reports. 

Williamson vs. United States, 207 U. S., 462, which 
concerns certain regulations of the Interior Depart¬ 
ment under the timber and stone act, and the regula¬ 
tion was held void in the last mentioned case because 

it was not authorized by law. 

In the “Butter'* case, the secretary had treated the 
words “abnormal quantity of moisture” to give him 
authority to fix a rule that more than sixteen per cent. 
(16^) of moisture would be unlawful, and this was 
held invalid, as the word “abnormal” was held to 
mean that the matter should be interpreted as a ques¬ 
tion of fact and not of law. 
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In Bridge Terminal Ry. Co. vs. United States, 188 
Fed. Kep., 191, Sec. 3 of the quarantine act of March 
3rd, 1905, relating to the transportation of live stock, 
and the regulations of the secretary of agriculture, 
Sec. 3 of that act empowered the secretary of agricul¬ 
ture to make regulation to— 

“govern the inspection, disinfection, certifica¬ 
tion, treatment, handling and method and man¬ 
ner of delivery and shipment of cattle or other 
live stock from a quarantined portion of a state 

* * * or from a quarantined state * * * 

into any other state, * * * and the secre- 

tary of agriculture shall give notice of such rules 
and regulations in the manner provided in sec¬ 
tion 2 (one) of thks act for the notice of estab¬ 
lishment of quarantine.” 

and Sec. 4 declared that live stock— 

“may be moved from a quarantined state 

* * * or from the quarantined portion of a 

state * * * into any other state * * * 

under and in compliance with the rules and reg¬ 
ulations of the secretary of agriculture made and 
promulgated in pursuance of the provisions of 
Section 3 of this act; but it shall be unlawful to 
move, or to allow to be moved, any cattle or other 
live stock from any quarantined state * * * 

or from the quarantined portion of any state 

* * * into any other state * * * in 

manner or method or under conditions other 
than those prescribed bv the secretary of agri¬ 
culture.” 

The regulation made was as follows: 

“Whenever such shipments are transferred to 
another transportation company or into other 
cars or into other boats, or are rebilled or recon¬ 
signed to a point other than the original destina- 



tion, the cars into which said cattle or sheep are 
transferred and the new waybills * * * 

shall be marked as herein specified for cars first 
carrying said cattle or sheep and for the billing, 
etc., covering the same. If for any reason the 
placards required by the regulations are removed 
from the car, or an* destroyed or rendered illeg- 
ible, they shall la* immediately replaced by the 
transportation company or its agents, tin* inten¬ 
tion being that legible placards shall 1 m* maintain¬ 
ed on the cars from tin* time of shipment until 
they arrive at destination and the disposition of 
the cars is indicated by an inspector of tin* Bu¬ 
reau of Animal Industry." 


The court remarks: 

“A penal statute which creates and denounces 
a new offense, and the act under consideration is 
such a statute, should Ik* strictly construed. A 
man ought not to be punished unless he falls 
plainly within tin* class of persons specified as 
punishable by such a law. The definition of of¬ 
fenses and tin* classification of offenders are leg¬ 
islative and not judicial functions, and where, as 
in the case at bar, a penal statute is plain and 
unambiguous, flu* courts may not lawfully ex- 
tend it to a class of persons who are excluded 
from its effects by its terms, nor by interpolation 
or construction after their commission make acts 

offenses which were not clearly such by the ex- 

• • 

pressed will of the legislative department. The 
creation of an offense by ex post facto construc¬ 
tion is as pernicious as its creation by an ex post 
facto law," 

and cites from tin* case of the Tinted States vs. Wilt- 
berger, 5 Wheat, 1M>, as follows: 

“Tlie case must Ik* a strong one, indeed, which 
would justify a court in departing from the plain 
meaning of words, especially, in a penal act, in 
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search of an intention which the words them¬ 
selves did not suggest. To determine that a case 
is within the intention of a statute, its language 
must authorize us to say so. It would be dan¬ 
gerous, indeed, to carry the principle that a case, 
which is within the reason or mischief of a stat¬ 
ute, is within its provisions, so far as to punish a 
crime not enumerated in the statute, because it 
is of equal atrocity, or of kindred character, with 
those which are enumerated." 

The regulation was held invalid, and the court on 
page 195, says: 

“A legislative body may delegate the power to 
find some fact or situation on whicli the opera¬ 
tion of a law is conditioned, or to make and en 
force regulations for the execution of a statute, 
according to its terms," citing the following 
cases: 

Union Bridge Co. vs. United States, 204 U. S., 
364. 

Marshall Field & Co. vs. Clark, 143 U. S., 649. 

Calm vs. United States, 152 U. S., 211. 

St. Louis and I. M. R’v. vs. Tavlor, 210 U. S., 
281. 

Coopersville Creamery Co. vs. Lemon, 163 
Fed., 145. 

Aud further: 

“But it cannot delegate its legislative power, 
its power to exercise the indispensable discretion 
to make, to add to, to take from, or to modify the 
law\ ‘The true distinction' said Judge Ranney 
for the Supreme Court of Ohio in Cincinnati, 
Wilmington and Zanesville R. R. Co. vs. Com¬ 
missioners, 1 Ohio St., 77, 88, in a declaration 
which has been repeatedly approved by the Su¬ 
preme Court, Ms between the delegation of power 
to make the law, which necessarily involves a dis- 
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c ret ion as to what it shall l>e, and conferring au¬ 
thority or discretion as to its execution, to be 
exercised under and in pursuance of the law. 
1 In* first cannot be done. To the latter no valid 
objection can be made/ *' 

and this: 

“The attempt of the secretary of agriculture to 
add by his regulations to the* class of railroad 
companies ami to the acts punishable under the 
quarantine act of March 3rd, 1905, other rail¬ 
roadcompanies and other acts was unauthorized 
and ineffective.*’ 


When Congress passed Sec. 39 of the criminal act 
above quoted, it certainly must have had the idea of 
definitely defining some crime and definitelv designat¬ 
ing such class of persons as should be punishable un¬ 
der its provisions. It must have l>een, in view of the 
fact that the Government of the United States in its 
executive functions was carried on by different de¬ 


partments. all of whose authority and whose duties 
were defined by law, or necessarily flowed from such 
powers as weir expressly given. It could not l»e that 
a criminal statute was intended or should l>e con¬ 


strued to intend that this definiteness as to criminal 
-act or criminal person should be subject to modifica- 
tion or change by rule or regulation of a department, 
expressly contradictory to existing laws, and there¬ 
fore that this definiteness should be made indefinite 
and the making of a crime or criminal dependent 
upon the will of a departmental officer and his rules 
and regulations. The very essence of a criminal law 
is that a citizen should know what the government 
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has denounced as a crime, and must know what peo¬ 
ple may be guilty of a crime. Anything else would be 
an act or a law like that of one of the Roman emper¬ 
ors who enacted penal statutes and then hung them 
up so high that nobody could read them. 

The effect of such rules and regulations is properly 
characterized in the quotation above from the last 
case cited. 

The court below was of the opinion that there was 
no official function existing in the Postoffice Depart¬ 
ment of inspecting paper furnished to the Public 
Printer, but that if there was such a function exist¬ 
ing any place somebody clothed with the authority 
. to inspect, though in the teeth of the statute, might 
be a de facto inspector, and a person designated in 
the law as exercising an official function, within its 
terms. Nothing can be more untenable, for how 
could anybody know how to avoid committing the 
crime denounced. 

The natural meaning of a power given one of the 
departments to formulate rules and regulations is 
that it may prescribe the details of the method of 
carrying out a power that the department is given 
by the law. If it does not possess the power, no 
rules or regulations looking to its exercise are of any 
validity. 

The law upon which the indictment is predicated is, 
and is intended to be eminently practical in its appli¬ 
cation. It has reference to official functions known 
to and provided for by the law. The existing law 
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furnishes the only criterion by which any meaning 
whatever can be attached to it. The wording “with 
intent to influence his decision or action on any ques¬ 
tion, matter, cause or proceeding which may at any 
time be {lending, or which may by law be brought be- 
y fore him in his official capacity, or in his place of 
V tripft or profit * * * or induce him to do or 

ypjdjnit do any act in violation of his lawful dutv,” 

• * 

etc., makes evident to the point of demonstration that 
money must have been offered to Zantzinger to in¬ 
duce him to violate his lawful duty in a matter that 
was lawfulh/ pending or that might lawfully be 
brought before* him. Any other construction would 
make a person guilty who offered money to any im¬ 
postor who represented himself falsely as a govern¬ 
ment agent, with certain powers. The law does not 
leave it to any official or individual to create the 
crime, denounced. Nor to make rules at will to exe¬ 
cute it. The object of the statute is to protect the 
government service as established by law. A govern¬ 
ment of laws and not of men. It seems quite evident 
that neither by rule or regulation, nor by contract, 
can the official function alleged, exist. 

We submit, therefore, that the demurrer should 
have been sustained and that this appeal should be 
sustained. 

C. B. Matthews, 
Attorney for the Appellant. 
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